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20 January 2005

When we met on 10 January, I explained that the Health and Safety Commission was due to discuss its position on this Review the following day.  That discussion took place and I am now passing on our collective views.  These are set out in broad terms in the Annex to this letter and are structured around the four main task areas your team has been working to.  HSE officials will reply separately to as many of the 40 questions set out in your interim report as lie within our competence.  In doing so, they will be guided by the Commission’s general approach.

The tenor of our approach is about openness to measured change.  Indeed in some of these areas we have already been instigators of change.  However, in writing, I would like to reiterate some points I made to you about what we see as strengths of the current system.  It was created thirty years ago by merger of a number of industry facing Inspectorates.  Two important founding principles were the tripartite structures from the Commission itself on outwards, and the integration within HSE of policy making (including regulation making) and operational activity.  The former principle, while at times proving a little cumbersome, has produced solutions in which the stakeholders have been involved and to which they are committed.  The latter principle has allowed development of rounded approaches, integrating the wider Government view with operational pragmatism about what works in practice.  It also allows a range of delivery mechanisms from operational enforcement to centrally driven support and facilitation for business, and judicious combinations of the two.  We believe these principles have been an important factor in the national and international reputation we have established since our foundation.

I appreciate the offer, made when we met, to share drafts of your final report with us.  I am happy to meet up again if there were specific issues you think would be helpful to talk through with us.

Bill Callaghan

Chair, Health & Safety Commission

ANNEX

Review of Regulatory Inspection and Enforcement

Health and Safety Commission’s approach to issues raised

This Annex sets out the Commission’s approach to the issues raised by this Review and in particular the interim report published on 2 December 2004.  The format follows the four main task areas identified by the Review team.

Simplification of Regulatory Structures

1. We wholly support the concept that proper consideration must be given by regulators to demands made on duty holders, while not compromising regulatory outcomes.  We are, therefore, open in principle to considering structural reform, provided it offered the prospect of improved service delivery to offset the inevitable short-term disruption.  This might be possible if we formed part of a wider Labour Inspectorate, though we remain to be convinced.  There would certainly be disadvantages about spreading the net beyond those bodies concerned with protection of workers to include those whose responsibilities include taking action against individual workers, such as over illegal working.  Beyond that, we consider that mergers with major bodies, such as EA or FSA, would create organisations that were too large without sufficient synergy.  

2. We would be keen to maintain separation from economic regulation and bodies responsible for business sponsorship.  For 30 years duties under health and safety law have been qualified by so far as is reasonably practicable, and the Commission’s workplace Strategy reiterates our commitment to sensible risk management.  We would also be opposed for a range of reasons to models based round industrial and commercial sectors, though we recognise more can be done by regulators who impact on particular sectors, such as construction.  

3. We believe pressing for more joined up working between regulators is a more productive route and there could be a role for co-ordinating bodies here, provided they had an appropriate remit.  We have already done much to engender joined up working, e.g. through Memoranda of Understanding and the joint enforcement arrangements with EA under COMAH.  We would, of course, be open to any further practical suggestions you have to improve on this front.

4. Your interim report makes reference in places to shifting the balance from inspection to awareness and advice.  Consideration of this balance is certainly a crucial regulatory issue.  We have given it much thought and believe we have the balance about right.  Our aim now is not to shift that balance but to improve both operational productivity and the effectiveness of our advice provision and awareness raising.  We would also point out that many ‘inspection visits’ involve a considerable amount of provision of advice.

Local Delivery of Enforcement

5. While we recognize that local delivery is not synonymous with local authority enforcement, we are committed to make our partnership approach with LAs work.  We believe it is a good model and there are early signs of success.  We would support any measures you can advocate to raise the profile and rational resourcing of LA regulatory services, to encourage closer working on the lines we are pioneering, and to promote greater consistency.  Inconsistent enforcement corrodes the reputation of the regime but we do not believe the problems are as serious as they are sometime portrayed.  The auditing that we and local authorities themselves already perform has had considerable impact.  
Penalties Regime

6. We believe HSE’s enforcement practices are of a high standard, guided as they are by our Enforcement Policy Statement and Enforcement Management Model.  We have frustrations, though, with the justice process itself, particularly the time for completion of cases.  We have also long been advocating higher fines.  

7. We understand your team believe that the system should be tougher, quicker and more transparent, and we would support any moves in these directions.  Alternative penalties can play a part when there is evidence that they will improve compliance, deal with serious risks and deliver justice.  We can see some merit in applying administrative penalties in health and safety, and indeed are considering these as part of the evaluation of our Enforcement Policy Statement.  However, we cannot see similar merit in on-the-spot fines and would need some convincing as to their effectiveness.
Paperwork Burden

8. Our policy for many years has been to reduce unnecessary form filling and reporting requirements, and accepting electronic and as well as paper based means for communicating these.  We support the principle of data sharing between regulators, although there are important issues of confidentiality which flow from data sharing that must be addressed.  We also think it important to reduce the number of demands on business from regulators for identical or similar information.  
