CCA Initial Response to Hampton’s Interim Report, “Reducing Administrative Burdens”, Dec 2004


HAMPTON REVIEW: CCA’S INITIAL RESPONSE

1.1
This note contains the Centre for Corporate Accountability’s (CCA) initial comments about the Hampton Review’s ‘Interim Report’, “Reducing Administrative burdens: effective inspection and enforcement”, published on 2 December 2004.

1.2
The note principally focuses on what the Interim report says about the need for regulatory bodies to focus more on the provision of advice.

COMMENTS ON THE PURPOSE OF THE HAMPTON REVIEW 

2.1
The interim report says that the object of the review was to:

‘consider the scope for reducing administrative burdens on business by promoting more efficient approach to regulatory inspection and enforcement without reducing regulatory outcomes.” 

The report also says that:

“this review is concerned with reducing the administrative cost to a level consistent with the maintenance of excellent regulatory outcomes” (emphasis added)

The idea that there are at present ‘excellent regulatory outcomes’ is consistent with what the Chancellor said in his Budget speech that set up the Hampton Review.
 

2.2 There are a number of comments to be made about the object of the review. First it is not concerned with reforms that would improve regulatory outcomes, (i.e in relation to health and safety, fewer deaths, injuries and ill health). It is about reducing administrative burdens on businesses whilst at the same time apparently not reducing the quality of existing regulation.

2.3 Second, it is difficult to see how the Hampton Review can be sure that any of its proposals – some of which the CCA actually supports – will not reduce regulatory outcomes, unless it looks carefully at the research into what forms of regulatory activity works. It is clear from the initial report, and the bibliography contained in the annex, that the Hampton Review has not given proper consideration to the extensive research literature, both national and international, on what motivates companies and those who determine policies within those companies. 

2.4 For example, the bibliography fails to reference a recent 2004 HSC publication which assesses HSC’s intervention strategy. And although it references CCA’s report assessing the international and national literature, neither the original literature nor the assessment has impacted upon the Hampton Review interim report. There only appears to be reference to one primary piece of academic research – that undertaken by Yapp and Fairman – and it is upon the basis of just one study that they have undertaken that the Hampton Review makes its far reaching conclusions. There appears to have been a failure to look at other research that indicates that inspection, with the threat of enforcement, are effective in reducing injury rates. 
2.5 Thirdly, it is not clear how the Hampton Review has determined that there are currently ‘excellent’ regulatory outcomes. In relation to health and safety, for example, in 2003/4 there were over 300 deaths to workers and members of the public and over 22,000 major injuries to workers alone. This does not include deaths at sea and also does not includes hundreds of work-related road traffic deaths that are not formally reportable

2.6 Whilst the numbers of formally reportable deaths has reduced over the years, the numbers of major injuries have not. The regulatory bodies can, no doubt, take some credit for the reduced levels of deaths – but it is difficult to see how the Hampton Review can argue that the outcomes in relation to safety are ‘excellent. In the CCA’s view the premise of the report that, in relation to safety at least, there are ‘excellent’ regulatory outcomes is not correct. It should be noted that ILO’s Work Security Index now ranks Britain as 21st out of 23 developed nations and 18th in Western Europe in workplace health and safety.
2.7 Fourthly, the Hampton Review does not appear to have distinguished different kinds of regulatory bodies and the purpose of their regulation. The Review’s scope included  59 national regulators, from the Health and Safety Executive to the Agricultural Wages Team to English Heritage and the Insolvency Service. There appears to be no recognition within the Hampton Review that the Health and Safety Executive – concerned about worker and public safety and involved in the regulation of an area where there are 300 deaths and over 30,000 major injuries – should be considered separately from the Insolvency Service or the Agricultural Wages Team. It is difficult to take seriously proposals that fair to acknowledge these differences.

COMMENT ON HAMPTON’S PEREPCTIVE OF BUSINESS AND HOW IT SOUGHT INFORMATION

3.1
Hampton’s prime source of information on how regulation impacts business came from talking to employers – that is to say directors and managers. In the CCA’s view this was a very myopic and slanted perspective for two key reasons.

3.2
First, in general terms, business – particularly small businesses – have a vested interest in reduced levels of regulation. All things being equal, businesses prefer not to have changes to management practices forced upon them, nor to have to accept increased – both of which are often required if they want to comply with the law. As a result businesses will inevitably prefer regulatory bodies not to require them to make changes. Yet a number of proposals of the Hampton Review are simply based on what businesses have said about regulation. 

3.3
Secondly, in relation to safety issues, for example, it is simply not possible to understand how the regulatory bodies operate unless you also talk to the workforce. The Hampton Report, for example, mentions businesses who thought that the approach taken, or nature of advice given, by regulators was inappropriate. However, had Hampton talked to the workforce they may have found that, from their perspective, the approach was correct since necessary safety changes were made and made quickly. Hampton has,  however, too easily accepted businesses’ own views and assumed that such a partial perspective represents a complete picture.

ADVICE AND INSPECTIONS

4.1
There are a number of different proposals concerning the provision of advice and inspections by regulatory bodies.

Accessibility and Quality of Advice

4.2
The interim report makes a number of proposals
 concerned with ensuring that advice is made more accessible and relevant.  The CCA supports these kinds of reforms. It is clearly sensible that businesses should have easy access to advice which allows them to understand their obligations and explains clearly what they need to do to comply. 

4.3 Providing this kind of advice will ensure that those companies who want to take action to comply can do so, and those who say they do – but don’t – have no excuse not to comply.

4.4 In relation to safety issues, the publication and provision of advice and information is one area where the HSE has traditionally excelled. Its website is very popular and its publications sought after. So the CCA does not see this as an area that the HSE needs to do much work – except perhaps making more of its publications free.
Programming inspections

4.5
The review states that:

“any inspection of a business should be justifiable by a risk profile, but also that the programme of inspection carried our a result should be proportionate to the risk involved.”

4.6
In relation to health and safety, the HSC already determines which premises to inspect on the basis of a hazard rating, and clearly inspectors should prioritise premises that are considered to be the most hazardous. Doing so is clearly sensible in the context of limited resources.

4.7
However, the Hampton Review appears not to recognise that different regulatory bodies work within very different financial contexts – and this impacts upon the total number of inspections that can be undertaken. So for example, according to the Food Safety Agency’s recently published Code of Practice, even ‘low risk’ premises should be subject to some form of inspection “not less than once in any 3-year period” (Annex 5, para 2.3). 

4.8 However, because of lack of resources for safety inspections, the average inspection of all registered premises undertaken by HSE inspectors is 1 in 20, ranging from 1 in 10 in a construction industry, 1in 13 in manufacturing, 1in 27 in Agriculture and 1 in 36 in the service sector. 

4.9 In effect the HSE is only able to inspect the most hazardous premises and the numbers of these that it can inspect is highly limited by numbers. Local Authorities however inspect every food premises at least once every three years.

4.10 It is also important to note the HSE has a very important role in the investigation of death and injury. At present it only investigates 15 to 20% of over 22,000 reported major injuries to workers. The Hampton Review makes no comments on investigations into injury or what would be appropriate levels.

Reducing Inspection Levels

4.11
The report then goes onto state that:

 “the review believes regulators should not assume that all, or even most, businesses need random or routine inspections … The review believe that inspections should be targeted towards higher risk firm and that a range of alternative compliance measures including advice-focused visits are more appropriate for lower risk businesses.” (para 3.19 and 3.22)

4.12
In effect the Hampton Review is suggesting that the Local Authorities (under the guidance of the Food Safety Agency) should become more like the HSE and only inspect a small number of premises. Local Authorities should no longer ensure that every premises is inspected over a three year period. The Report sets out no justification for this. Although it bases a great deal of what it says about advice on research into food safety compliance (see below) it does not set out why the view taken by FSA’s Code of Practice on inspections is wrong. 

4.13
In the CCA’s view allowing the HSE to continue down the track of non-inspection of low risk premises and to move the FSA away from requiring inspections of every premises has a number of dangers. In relation to safety issues, a premises can be deemed low risk for two reasons. First because the nature of the work does not entail, in its view sufficiently serious risks and secondly because a previous inspection indicated that safe working practices were being adopted at that premises. However, both of these can change significantly over time. New management can take over a business without the commitment of safe working practices and a new type of more hazardous process can be adopted. Inspections are therefore necessary to determine whether or not a premises continues to be low risk.

4.14 There are also concerns about how a particular premise would be deemed low risk. A premise may be low risk in terms of traumatic injury – but high risk in terms of levels of stress, RSI or other forms of chronic ill health and workplace disability. So, serious consideration needs to be given to how a particular premises are considered low risk – the Hampton Review does not explain how low risk would or should be assessed.. 

4.15 More crucially, inspections by enforcement officers have proved to be an effective tool to ensure compliance. The Review appear to have ignored a great deal of research literature that shows inspections linked to the threat of formal enforcement are an effective form of ensuring compliance is achieved. This is discussed further below

Inspections as visits to provide advice

4.16
As set out in the quote above: 

“a range of alternative compliance measures including advice-focused visits are more appropriate for lower risk businesses.”

The reports goes onto say that when inspections do happen they:

“need to be focused on improving compliance …. Face to face interaction between businesses and regulators should be more focused on providing advice and guidance to improve compliance” 

Activity in the regulatory system is according to the Interim report:

“Skewed towards inspection rather than advice and compliance”

4.17
In support of this, the report states: 

“The importance of advice being the focus of a site visit comes from a recent study of food SMEs. The study found that inspection rating scores were significantly lower (less risky), and became even lower over time, within local authorities undertaking high levels of education. In addition, case studies showed that significantly more SMEs complied with food safety requirements in areas of high education activity compared with those in areas of low education activity. SMEs exceeding minimum requirements were generally found within areas of high education activity.”

4.18
These two recent studies do support the importance of advice to businesses. However there are a number of important comments to be made about how the Hampton’s review has used the research:

4.19
The provision of advice in the way that will be successful is not only very labour intensive for enforcement bodies but would probably increase the administrative burdens on business. The same authors of the study referred to, Charlotte Yapp and Robyn Fairman state in a recent article: 

If businesses are relying on a visit from the local authority, then it is vital that visits are carried out on a frequent basis. Advisory visits – of either short or long duration – focuses the small business owner or manager’s attention on food safety issues and the necessary measures within the business operation. Further, any type of physical reminder of the existence of enforcers will maintain pressure on businesses to implement compliance decisions, for example advisory visits, press releases, newsletters, and formal enforcement activity. 


Advisory visits, particularly those of short duration, will keep businesses focused on the need to undertake these activities. Without these, requirements may be overlooked until the next inspection is carried out. Several ‘drop by’ visits throughout the year may remind small businesses that food safety legislation needs to be adhered to consistently, and ensure that there is not a “slackening off” between inspections. 

The Hampton Review is supposed to be concerned with ‘reducing administrative burdens’ on business and this proposal – if it is to be in any way successful - would not appear to do this.

4.20
The authors of this research consider that although there is an important role for advice, this needs to be undertaken in  a context of enforcement. So they state that:

 “The main reasons for compliance with food  safety legislation is the fear of being prosecuted and the adverse publicity accompanying such action”  

        and conclude: 

“Local authority enforcement action should educate small businesses as to their responsibilities about food safety hazards, inform them of the necessary action within the business, and take appropriate formal enforcement action against those businesses that cannot be persuaded to improve conditions. As such both education and enforcement play an important role. 
       In another article, these same authors state that:

 “in order for SME’s to respond to, and remedy non-compliance, there needs to be a perception that action will be taken by the EHP if it’s not remedied”  

The Hampton Inquiry therefore seems to be looking rather selectively at this FSA commissioned research. 

4.21 The Hampton Inquiry makes the fair point that different types of businesses should be treated differently – and in particular small businesses should be treated differently from large ones. Having made that point, however, the Hampton report then uses two research reports concerning small businesses in one particular industrial sector, in relation to one form of regulation to determine its whole policy in relation to advice and inspection. This is entirely inappropriate.

4.22 The Inquiry report has also  failed to take into account, or ignored, the great deal of UK and international evidence concerning the effectiveness of formal enforcement mechanisms. This evidence in relation to health and safety is summarised in chapter 5 of CCA’s report, “Making Companies Safe: What Works” which was sent to the Hampton Inquiry in early September 2004. Neither it – nor any of the research set out in the report – formed part of the bibliography of the Hampton’s Review report. 

4.23
Further, the Hampton Inquiry do not appear to have thought through this proposal concerning the extension of advisory services and in particular how regulatory bodies should respond when businesses have not taken its advice. For example, in relation to health and safety, the HSC told the review that 

“Under the HSC enforcement Policy Statement and the proportionality principle in particular, inspectors address most breaches they find by giving information and advice.”

4.24
Assuming that is the case, how should HSE inspectors respond to a failure to take action after advice has been provided. If regulators are only providing advice how can they enforce when that advice is not being adhered to or does the Hampton inquiry simply consider that the response to non-compliance is the provision of more advice? 

4.25
The only thing that the Hampton report says on this general point is:

“the Review believes that the major regulators should make a public commitment that, except in the most serious cases, they will not prosecute business that have honestly attempted to follow current simple guidance.”

This would seems to suggest that the Hampton Inquiry is placing a further evidential test on the prosecution decision – has the employer been dishonest? How does the Hampton review expect regulators to assess whether an employer has ‘honestly’ tried to follow guidance? Every employer will say that they tried to follow guidance and that any failure on their part is not deliberate and it would be difficult for regulators to prove otherwise. Is the Hampton Inquiry really saying that only when proof of dishonesty is obtained can prosecution take place?

In the CCA’s view such a commitment would be  entirely inappropriate. The Hampton Inquiry needs to look more closely at, for example, HSE’s Enforcement Management Model which guides inspectors when determining whether to respond to breaches by the provision of oral or written advice, impose an improvement or prohibition notice. This is a risk based model – the sort of model that Hampton supports in relation to determining which premises to inspect, but now the model which Hampton would like to be abandoned.


Small v big companies

4.26
The review states that:

Different businesses require different forms of advice. Large, complex, or dangerous businesses will often need highly specialised advice, while small businesses need more basic support. The review believes that regulators need to ensure that they clearly differentiate the way they treat small businesses and the way they treat large, complex or dangerous organisations. 

The assumption that many small companies are not hazardous or dangerous organisations is completely erroneous. All the companies convicted of manslaughter are small companies – and although the lack of convictions involving large companies is partly a reflection of the way the law operates, it does indicate that small companies should not be seen as harmless.

PENALTIES

5.1
The review states that:

The current penalty regime is fragmented and complicated. Prosecution is a slow and expensive process, and very few health and safety or environmental cases proceed to magistrates’ courts. Magistrates’ courts can levy fines of up to £20,000, and can refer serious cases to Crown Courts, where fines are only limited by the relevant legislation. Local authorities have told the review that the cost of prosecution deters them from taking the strongest action against some traders.

Considering that prosecution is a last resort, the fines resulting from prosecution are generally low. The average fine for a breach of health and safety law was £4,036 in 2003-04, while the average magistrates’ court fine for breaches of environmental law in the same year was £3,861. For large firms, these fines are trivial, while for small firms, they are much more serious. It is noticeable that some regulators (Office of Fair Trading and local authority food safety officers) have far more extensive powers, such as Stop Now orders and closure of food premises, which can be activated immediately, with the option of later appeal to a magistrates’ court. The HSE and local authorities can issue immediate Prohibition Notices on health and safety matters. The review believes that fines and other penalties need to be made internally consistent, and the amount of fines tailored more closely both to the seriousness of the offences, and the ability of the company to pay, in order to better incentivise businesses towards compliance.
It goes onto state: 

The review believes that penalties must become more meaningful, and more easily applied. At the same time, new positive incentives for good practice need to be created to balance the positive and negative outcomes of regulation. This will form a major area of investigation in the second phase of the review. The areas the review expects to cover are:

• 
penalties set as a proportion of a company’s annual turnover, rather than an absolute amount;

• 
administrative penalties (as used by, for example, the Financial Services Authority) to replace some offences that are currently prosecuted in a magistrates’ court;

• 
training offered to magistrates’ clerks so that they can better appreciate the relative severity of different regulatory offences;
• 
making corporate leadership personally responsible for serious regulatory breaches within their organisations;

• 
greater use of reputational sanctions; and

• 
restitutive penalties, such as remediation for damage caused, or payment into


a grant-making fund with an appropriate remit.
5.2
The CCA supports the idea that penalties should reflect a company’s annual turnover. 

5.3
The use of administrative penalties for certain minor conduct that is now considered an offence may well be appropriate in certain circumstances

5.4 
The CCA also supports the proposal for “making corporate leadership personally responsible for serious regulatory breaches within their organisations”. As chapter 2 of the CCA report, Making Companies Safe indicates, the key to motivating directors and senior managers in company is to make real the threat of personal liability upon directors.

5.5
Reputational sanctions – like adverse publicity orders – can also have an important impact upon companies concerned about their reputation.
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