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IN THE MATTER OF 

THE CORPORATE MANSLAUGHTER BILL

A D V I C E

1
The Government has published for consultation
 its proposals in respect of a Corporate Manslaughter Bill  to reform the law relating to workplace death and create a new offence of Corporate Manslaughter. 

2
I am instructed on behalf of the Centre for Corporate Accountability (a charity) and David Bergman, its Executive Director, in relation to the Government’s proposals regarding the nature scope and extent of the provisions dealing with the “duty of care”.

3
I am asked to consider three issues, which I set out in a slightly recast  form  below.

A
Other than those specifically excluded are there any duty of care relationships in the law of negligence  which could involve an organisation’s responsibility for a death not mentioned in clause  4 (1) (a) to (c). Put another way; are the duties in clause 4 (1) (a) to (c) a comprehensive set of the duty of care relationships?  

B
Clause 4 (2) provides there is no duty of care in relation to “decisions as to matters of public policy”. To what kind of decisions does this relate and what kinds of deaths would be excluded?

C
Having regard to the Home Office’s justification  for its position that the existing law of negligence does  not usually give rise to a duty  of care where competing public interest issues are involved
;   in what circumstances (if any)  does a duty of care  arise from policy decisions?

Preamble

4
The duty of care is the first component of the tort of negligence. For an action in negligence to succeed the defendant must owe the claimant a duty of care, must have must have failed to attain the appropriate standard of care required in law and must have caused damage of a sort which is recognised in law.

5
The adoption of a duty of care in the Bill as an essential element of the new offence makes the  new offence congruent in part with the law of negligence. It is of note that by being cast in this way  the draftsman has deliberately chosen to depart from the approach in the Health and Safety at Work etc Act. Although sometimes concepts from the law of negligence (for example in terms of forseeability with respect to establishing a safety deficit) are drawn on  in that Act and the cases in which it is considered;  liability under the Act does not derive from common law notions of negligence. Both these features are consistent with the Home Secretary’s declared intention that the proposed offence “must compliment, not replace, other forms of redress such as prosecutions under health and safety legislation.”
 

6
It is neither necessary nor appropriate here to trace the, at times troubled, development of the duty of care at common law from Donohuge v Stephenson
 through Anns v Merton LBC
 to Murphy v Brentwood DC
 and beyond. It is now sometimes said that the question of the existence of a duty of care is determined by reference to three criteria:

(a)
Is damage foreseeable? 

(b)
Is the relationship between alleged tortfeasor and victim sufficiently proximate? 

(c)
Is it fair,  just and reasonable to impose such a duty?

7
Determining what is “fair, just and reasonable” involves (amongst other things)  weighing the total detriment to the public interest from holding a class of potential defendants  liable against the total loss to all prospective claimants if they do not have a cause of action in respect of the loss they have suffered as individuals. (Per Lord Browne-Wilkinson in Barrett v Enfield LBC
) 
The duty of care

8
The relevant concept of a duty of care for the purposes of this Bill falls to be considered against the background of negligence and its statutory bedfellows the Occupiers Liability Act and the Defective Premises Act.  It does not relate to the other occurrences of the phrase “duty of care” in law such as the “duty of care” imposed in respect of holders of waste. This does not affect the scope of the Bill, for example a waste holders activities would, insofar as they may affect the safety of others,  be caught by the relevant duty of care defined in clause 4 (1). 

9
It is evident that the approach of the authors of the bill has been to start with the offence of gross negligence manslaughter at common law. That offence was expressed in R v Adomako
 as requiring the Crown to prove a duty of care owed to the victim by the defendant and  breach of that duty causing death  in circumstances where the acts constituting the breach of duty were so lacking in care as properly to be characterised as gross negligence constituting a crime.

10
It is the declared intention of government to cast the scope of the proposed offence neither wider nor less wide than the scope of manslaughter at common law
. 

11
Subject to what I say below as to the public policy exemptions, in this the draft bill appears to me to have succeeded. 

12
In consequence the answer to the first question: Other than those specifically excluded are there any duty of care relationships in the law of negligence which could involve an organisation’s responsibility for a death not mentioned in clause  4 (1) (a) to (c).  The answer is:  I  can not think of any.  

The exemptions

13
I am asked “To what kind of decisions does the exception in clause 4 (2)  relate and what kinds of deaths would be excluded.”

14
The exception in clause 4 (2) is in terms that an organisation “that is a public body” does not owe a relevant duty of care  “in respect of a decision as to matters of public policy (including in particular the allocation of public resources or the weighing of competing public interests)”  it can easily be seen this exception echoes the approach  adopted by Lord Browne-Wilkinson in Barrett v Enfield LBC
 
15
The explanation given by the Government 
 is that the draft bill addresses the protection of public bodies making decisions, for example as to issues of “distributive” justice and the allocation of resources, by exempting from the scope of the relevant duty of care. It says this is because government departments and public bodies are otherwise accountable through “Ministers in Parliament, the Human Rights Act, public inquiries and other independent investigations, judicial review and Ombudsmen. These provide the appropriate forum for the scrutiny of such issues”.  Some might find the logic as expressed not easy to follow. The mechanisms listed  include recourse to the Courts in the form of Judicial Review. In consequence why is it  necessary to limit the scope of the duty of care - particularly when the consent of the DPP is needed to commence proceedings? In my  view (and with respect), the logically consistent answer lies less in the fact that these alternative means of accountability are the appropriate way to deal with these matters but rather that as no corresponding duty exists in respect of gross negligence manslaughter if this limitation was not present it would not be consistent with the Government’s declared aim to  align liability for corporate killing with gross negligence manslaughter.

16
It is a matter of policy that the Government has chosen to approach the problem in this way and it is plainly entitled (although by no means obliged) to do so.

17
Notwithstanding that caveat the exception is unlikely, in my judgement,  to create a problem.  The most straightforward examples which would come outside the duty of care as a consequence of the exception in clause 4 (2) are as I opine above issues of  “distributive” justice. A public body does not at present, in negligence,  and should not under this bill, face proceedings  as a consequence of a death arising because of a policy as to the provision of treatment to those needing medical treatment, or how food is distributed in a crisis, or in respect of the allocation of winter fuel payments. These are, I contemplate, the sort of situations the draftsman had in mind when writing the clause.

18
All that said it is germane to look at clause 4 (1) which also seeks to limit the scope of the duty of care. Firstly the proviso “otherwise than in the exercise of an exclusively public function” which appears at the end of the sub-clause. On its face the scope of this important  proviso is ambiguous. It is not clear whether it qualifies (a) (b) and (c) or just (c). I appreciate there are cannons of statutory construction which would help answer this question but for the sake of clarity more pellucid drafting would mean it did not have to be asked. 

19
An “exclusively public function” is itself defined in clause 4 (4) as “a function that falls within the prerogative of the Crown or is by its nature exercisable only with authority conferred –

(a) by the exercise of that prerogative, or

(b) by or under any enactment.” 

20
While, as I have said above,  the text of the consultation document  deals with those reasons for the exempting of policy matters from the scope of the new offence I am unclear as to the rationale of the proviso in clause 4 (1).  The exclusion  of functions carried on under the prerogative is clear and (as a matter of policy legitimately a question for the sponsor of the bill). Less clear is the reasoning and scope behind the alternative ground of exemption; namely  a function which by its nature is “exercisable only with authority conferred by or under an enactment”. 
21
A number of  points arise:

22
In respect of the exception for  the exercise of an “exclusively public function” is this exception not unnecessary by reason of the wording of clause 4 (1) which defines “duty of care”  as “a duty owed under the law of negligence …” ?

23
If, on the other hand, it is not unnecessary - what duty which is owed under the law of negligence does it seek to exclude? I have in mind that one of the declared aims of the legislation is to create an offence congruent with the current offence of gross negligence manslaughter.
  

24
These issues appear to be important and it will be seen the same objections apply to the exception in clause 4 (2). 

25
Turning next to the specific definition of the second ground of the public function exemption as defined in clause 4 (4). Namely  a function which is “by its nature, exercisable only with authority conferred … by or under an enactment”. The consultation document refers, as an example to the prison service (whether operated by a commercial or a non commercial organisation), because there is no right other than by stature to incarcerate people. 

26
As drafted there are some difficulties as to the scope of the exemption, for example,  the police service act by virtue of statute but many of their functions are not so limited “by their nature” and can be carried out outside those statutory limitations. For example while a private security company cannot exercise statutory powers of search and seizure its employees can patrol, keep order and - like any citizen – arrest in appropriate circumstances. It would be helpful if the nature and scope of the activities intended to be excluded were clarified.   

27
A further issue is this: the functions of a local authority (or at least many of them) are functions which are by their  “nature, exercisable only with authority conferred … by or under an enactment”.

28
It cannot be the intention of the draftsman to exclude the activities of Local Authorities form the scope of the Bill. It is at least arguable that the exclusion as currently drafted is far wider in scope than the declared intention of the Government.

29
In the absence of such clarification in the Bill litigation to clarify this issue seems inevitable.

30
The final question I am asked is:  Having regard to the Home Office’s justification  for its position that the existing law of negligence does  not usually give rise to a duty  of care where competing public interest issues are involved  in what circumstances (if any)  does a duty of care  arise from policy decisions?

31
The scope of the public policy issue is one without specific definition and is a matter for judicial interpretation. I can not at present think of an example where a duty of care arises from a policy issue properly so described. The question neatly reinforces my puzzlement as to why the Bill expressed the exemptions herein discussed at all - rather than relying on the way the matter is expressed in clause 4 (1) defining a relevant duty of care as “a duty owed under the law of negligence”
32
I am most obliged for my instructions in respect of this interesting set of issues.

David Travers
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31st May 2005
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