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While corporate killing is unlikely to have a great impact on the small business sector, there are some business concerns I would like to highlight.  These are the definition of corporate killing, the role of the HSE, existing legislation and personal liability.  There are also some minor issues over small businesses as part of bigger companies.
 

DEFINITION
The proposed definition of corporate killing including the words 'conduct falling far below that which can be reasonably be expected' is very wide.  Businesses, courts and juries will require guidance as to what this will be and what constitutes reasonable expectation.  Will it be the view of the 'man on the street' or what is judged as good practice in particular industries.
 

ROLE OF THE HSE
There are valid concerns around the role of the HSE/LAs and their ability to investigate and prosecute such crimes.  The HSE are not the police, they don't have the power to arrest, the experience in evidence collation, nor do they operate under the Police and Criminal Evidence Act in the same way as police officers do.  Further, this process may lead to confusion over who is leading on or has jurisdiction over a corporate killing case.  Finally, acting as chief investigators and prosecutors does not sit well with the HSE's role to advise and guide. 

Some suggest that there may be a need to create a separate service within the HSE, which would include police personnel.  Both parties would then benefit from each other's expertise and it may alleviate any conflict of interest that may arise.  I think this would be something we would support.  
 

EXISTING LEGISLATION
Others argue that many requirements are already in place through existing criminal legislation and the Health and Safety at Work Act 1984, which has differentiating duties for employees and MDs.  They believe more resources should be placed into ensuring greater compliance with existing law.  This is certainly a valid argument in terms of less regulation and red tape.  Government is better placed to improve existing infrastructure and make this part of their programme to reform the criminal justice system.  However, while the requirement of duty of care already exists, the fact that the existing penalties are not very high would suggest that something further needs to be incorporated.
 

PERSONAL LIABILITY
Another argument states that making one individual manager personally liable for the offence of corporate killing may lead to the scapegoating of those individuals and the movement of responsibility for health and safety to external bodies, leading to lower rather than higher safety standards.  This is not so applicable to a small business, where the owner-manager is always going to be liable.  However, our members are more likely to use external consultants to create their health and safety policies for them, which may mean the owner-manager is not as knowledgeable on risk management systems as he should be.  He will still be liable in the case of an incident, so there is a role for awareness raising here.  
 

Insurance
We assume insurance companies will create more personal liability insurance packages if the law is changed.  These packages will have to extend to small businesses, which would disproportionately affect our membership, particularly if they are unincorporated. 

 
SMALL BUSINESSES AND PARENT COMPANIES
We are aware that some small companies may be part of a wider parent company group based outside the UK.  We agree that it should be possible to prosecute companies incorporated outside the UK's borders, however the Government will have to be very careful about the practical processes required to implement such prosecutions.
 


ENDS
PAGE  
2

