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IN THE SUPREME COURT OF BANGLADESH

                 HIGH COURT DIVISION

         (SPECIAL ORIGINAL JURISDICTION)

WRIT PETITION NO.  
               OF 2008.

IN THE MATTER OF:
An application under Article 102 (2) (i) of the Constitution of the People’s Republic of Bangladesh. 

AND

IN THE MATTER OF:
1. Bangladesh Legal Aid and Services Trust (BLAST) represented by its Executive Director, Taslimur Rahman of 141/1, Segunbagicha, Dhaka-1000.

2.
Bangladesh Occupational Safety, Health and Environment Foundation (OSHE), 44F/6, West Pantapath (4th Floor), Dhaka-1215.   

                                                                        .....................  Petitioners.
VERSUS

1. Bangladesh, represented by the Secretary, Ministry of Housing and Public Works Limited, Government of the Peoples Republic of Bangladesh, Bangladesh Secretariat, Building No. 5 (2nd Floor), Ramna, Dhaka – 1000.
2. The Secretary, Ministry of Labour and Employment, Government of the Peoples Republic of Bangladesh, Bangladesh Secretariat, Building No.7 (4th and 5th Floor), Ramna, Dhaka – 1000.
3. The Secretary, 

     
Ministry of Industry   

Government of the Peoples Republic of Bangladesh, Shilpa Bhaban, Motijheel Commercial Area, Dhaka – 1000.

4. The Secretary, 

      
Ministry of Environment and Forest    

Government of the Peoples Republic of Bangladesh, Bangladesh Secretariat, Building No.6 (13th Floor), Ramna, Dhaka – 1000.
5. The Chairman ,

Rajdhani Unnayan Katripakkha (RAJUK), RAJUK Building, Dilkhusha C/A, RAJUK Avenue, Dhaka-1000.

  ...........................Respondents.
                                      



    AND

IN THE MATTER OF

Inaction and omission on the part of the respondents in securing compliance with the legal provisions regarding safety and security of construction workers as provided in the Bangladesh National Building Code – 2006 consequently causing serious injuries and deaths of construction workers at workplace.
To,

Mr. Justice Md. Ruhul Amin, the Hon’ble Chief Justice of Bangladesh and his companion Justices of the said Hon’ble Court.

The humble petition on behalf of the petitioners above named most respectfully-

S H E W E T H:

1. That the petitioner No. 1, Bangladesh Legal Aid and Services Trust (BLAST) is a leading legal aid and human rights organization committed to protecting and promoting human and fundamental rights of the poor  and disadvantaged groups in keeping with the spirit of the Constitution; and striving to establish the rule of law and good governance in society by empowering the weaker and vulnerable segments to establish their rights through public interest litigation and advocacy. Since 1996, BLAST has been actively involved in filing public interest litigations before the High Court Division of the Supreme Court. Notably during the period of April 2005 to August’ 2007 BLAST filed 680 cases in the Labour Court, Dhaka. BLAST has also filed cases with a view promoting and protecting workers rights in the Chittagong, Khulna and Rajshahi Labour courts.
2.  That since 1996, BLAST has filed more than 50 Public Interest Litigations before the High Court Division, among them many landmark cases have been reported in the various law journals(see amongst others, 57 DLR 11 (directions regarding legal aid to under trial prisoners), 55 DLR 363 (directions upon the police regarding arbitrary arrests and unreasonable exercise of the power of remand ), 25 BLD (HCD) 83 (To ensure that all licensed manufacturers of salt comply with the iodine requirement as specified in the Iodine Deficiency Disease Prevention Act, 1989), 4 BLC (HCD) 601 (regarding unlawful detention of a juvenile aged about 10 years) and 7 BLC 85 (prohibiting trial of juveniles with adults).
3. That the Petitioner No. 2 Bangladesh Occupational Safety, Health and Environment Foundation (OSHE) is a specialized labour organization working specifically on issues relating to workplace safety, health and the environment. It serves as a national collaborating center of the international Occupational Safety and Health Information Center (CIS) of International Labour Organization (ILO).    
4. That the Respondent No. 1 is the Secretary, Ministry of Housing and Public Works Limited, Government of the Peoples Republic of Bangladesh, the Respondent No. 2 is the Secretary, Ministry of Labor and Employment, Government of the Peoples Republic of Bangladesh, the Respondent No.3 is the Secretary, Ministry of Industry, Government of the Peoples Republic of Bangladesh, the Respondent No. 4 is the Secretary, Ministry of Environment and Forest, Government of the Peoples Republic of Bangladesh and the Respondent No. 5 is the Chairman, Rajdhani Unnayan Katripakkha (RAJUK) and all of them are necessary parties in this writ petition. 
5. That the addresses as given in the cause title are correct and genuine for the purpose of services of notices, writs and other allied maters upon them.
6. That Petitioner No. 2 monitors national news reports of workplace deaths and this shows that during the period between January and December 2007 there were 50 reports of deaths of construction workers.  The causes of these deaths include falls from heights, contact with electrical cables; collapse of trenches; collapse of walls; falls of bricks and collapse of building during demolition.

Copy of the research paper produced by the petitioner Nos. 2 is annexed herewith and marked as Annexure –“A”.
7. That considering the frequent occurrence of deaths, the petitioner no. 1 sent a legal representation to the Secretary, Ministry of Public Works on 05.06.2007 by memo no. PIL and Advocacy Cell-BLAST/161/040607 seeking information as to what instructions and guidelines did the respondents sent the relevant persons to take safety measures for avoiding deaths and injuries of construction workers as per the workers safety provisions provided in the National Building Code – 2006 Unfortunately, the petitioner no. 1 did not get any response from the concerned authority. 

Copy of the said representation dated 05.06.2007 is annexed hereto and marked as ANNEXURE – “B”.      

8. That it is stated that recently during the demolition operation of the RANGS Bhaban in pursuance of an order of the Hon’ble Supreme Court, a part of the building collapsed on 08.12.2007 at midnight resulting in the death of several construction workers. The report of this incident was widely published in different dailies and it was criticized by people from all walks of life. 

                                            Copy of the said paper cuttings are                                                  

                                            annexed herewith and marked as    

                                            Annexure –“C”.
9. That following the incident of the collapse of Rangs Bhaban, petitioner no. 1 had under taken an investigation with a view to probing into the cause of deaths. It was revealed from the investigation report that a company dealing with ship breaking named “Six Star” was assigned to demolish Rangs Bhaban but they did not comply with the necessary safety measures for demolishing the said “Bhaban” as per the requirements under the National Building Code – 2006 which eventually resulted in deaths, huge loss and serious  injuries. 

Copy of the said investigation report dated 15.12.2007 is annexed hereto and marked as ANNEXURE – “D”.         
10. That it is stated that on 15 November 2006 Bangladesh National Building Code 2006 (referred herein after as the “Code”) was enacted for the purpose of establishing minimum standards for the design, construction, quality of materials, use and occupancy, location, and maintenance of all buildings within Bangladesh in order to safeguard within achievable limits, life, limb, health, property and public welfare. The installation and use of certain equipment services and appurtenances related, connected or attached to such buildings are also regulated herein to achieve the same purpose.
11. That it is stated that chapters 1 to 4 of Part 7 of the Code sets out detailed safety measures to be adopted by those entrusted with responsibilities for the construction of buildings and that most if not all of these deaths listed in the annexes would have been prevented had the relevant safety provisions of the Code been implemented. 
12. That it is stated that under the Code, Para 1.1.14 of Chapter 1, (titled, ‘Construction Responsibilities and Practices’) sets out a general duty in relation to the safety of workers at construction sites. It provides that “Erection, alteration, renovation, remodeling, repairing, removal or demolition of a building or structure shall be conducted in a safe manner. Suitable protection for the general public and workers employed thereon shall be provided according to the various provisions of the Code. All equipments and safeguards required for the construction work such as temporary stair, ladder, ramp, scaffold, hoist, run way, barricade, chute, lift etc. shall be substantially constructed and erected so as not to create any unsafe situation for the workmen using them or the workmen and general public passing under, on or near them." 
13. That it is also stated that in relation to ensuring that workers are neither hit by falling masonry or if they are, they have sufficient protection, section 3.1.2 of Chapter 3 of the Code, (titled, ‘Safety During Construction”) provides that “Safety of Workmen: Helmets confirming to BDS 1265 and BDS 1266 shall be worn by the workmen and other personnel at all times daring the work.”. Under section 3.1.3 of the same chapter a during the erection of tall buildings, a nylon net is required to be installed around the building periphery 3-4 meters below the working level. 
14. That it is stated that in relation to preventing workers from touching high voltage cables with steel cables, the following duties are imposed under second paragraph of section 3.1.3 “Warning signs shall be displayed where necessary to indicate hazards areas like hi-voltage zone ….”; and section 3.9.2 of the same chapter provides that all cables and signal cords are required to be guarded wherever such cables and cords pass through or cross working spaces. The Codes also provides that location of underground cables, if any as well as overhead cables are required to be identified.
15.  That it is stated that in relation to stopping workers from falling from heights, apart from detailed requirements on the use of scaffolding (3.7.1 to 3.7.6) section 3.5.5 provides that “every temporary floor opening shall either have railing of at least 900 mm height or shall be constantly attended. Every floor hole shall be guarded by either a railing with toe board or a hinged cover. Alternatively the hole may be constantly attended or protected by a removable railing. Every stairway floor opening shall be guarded by raising at least 900 mm high on the exposed sides except at entrance to stairway. Every ladder way floor opening or platform shall be guarded by a guard railing with toe board except at entrance to opening. Every open-sided floor or platform 1.2 meters or more above adjacent ground level shall be guarded by a railing on all open sides except where there is entrance to ramp, stairway or fixed ladder … The above precautions shall also be taken near the open edges of floors and roofs.”
16. That it is stated that in relation to preventing deaths resulting from demolition work, the Code has an extensive chapter 4 concerning “demolition and dismantling of all types of buildings and structures”.  The Code, inter alia, provides that before commencing the demolition work a detailed survey and study shall be conducted of the structure to be demolished and its surroundings. The study shall include the manner in which various parts of the building to be demolished are supported and how far the demolition will affect the safety of the surroundings. 
17. That it is stated that in relation to the safety of workers involved in excavations and the construction of trenches, duties are imposed under section 3.2.1 to 3.1.12. that requires consideration of the safety of the trench, the need to use props to prevent the trench from collapsing.
18. That it is stated that the Code sets out the mechanism by which these and other duties are enforced. According to section 2.1 of Chapter 2 (titled ‘Organizational Enforcement’) of section one of the Code, “The Government will establish a new or designate an existing agency responsible for enforcement of this Code with a given area of Jurisdiction. For the purpose of administering and enforcing the provisions of the Code, the enforcing agency shall have the authority of the Government and shall herein be referred to as the authority. Section 2.1.1 provides; “Building Official: The administrative and operational chief of the code enforcing agency shall be designated as the building official who shall act on behalf of the authority. The building official may designate an employee/s who shall carry out the specified duty and exercise the specified power of the building official.” Section 2.1.3 states: “Organization: The Building Official shall appoint such number of officers technical assistance, inspectors and other employees shall be required for proper administration of  the code and as authorized by the authority”; that section 2.2.5 states: “Building Notice and orders: All necessary notice and orders to correct illegal or unsafe conditions, to require the specified safeguard during constructions, to require adequate access and exit facilities in existing building and to ensure compliance with all the requirements of safety, health and general welfare of the public as included in the code shall be issued by the building official”; Section 2.2.7 states: “Inspection: The building Official shall inspect all construction or work for which a permit is required or he shall accept reports of inspection by an engineer, architect or planner and may approve or disapprove the work inspected. The work or construction to be inspected shall be remain accessible and exposed for inspection purposes until the approval is obtained...............................the building official may require survey of the site and adjoining areas to verify that the structure is located in accordance with the approved plans. ”
19. That it is stated that although one year has elapsed since the promulgation of this Code, and the Code requires the establishment of such an authority, no authority has been established yet, and as a result the duties set out in the new Code are not at all enforced which has led to serious accidents and deaths claiming lives of many construction workers as reported in various newspapers. 
20. That it is submitted that the construction workers are entitled to enabling health and safety conditions at the workplace as per provisions of the Bangladesh National Building Code – 2006 while they are discharging their occupational duties and as such the death and injury of construction workers are nothing but is a direct consequence of inaction and omission of the part of the respondents.      
21. That it is submitted that the respondents are obligated to undertake occupational health and safety measures for the construction workers as per provisions of the Bangladesh National Building Code – 2006 whilst they are at work but the respondents are not paying any heed to this which have resulted in huge loss and injury to the construction workers. 
22. That it is submitted that as per Chapter 2.1 the Government is under an obligation to establish a “Code Enforcement Agency” to monitor the enforcement of the provisions of the Bangladesh National Building Code – 2006 whether those are complied with or not and the petitioner no. 1 had sent a letter dated 05.06.2007 to the respondent no. 1 to learn about the action taken by the respondent in this regard. Unfortunately however, the petitioners have cogent reason for apprehension that the Government is yet to establish “Code Enforcement Agency” which amounts to inaction and omission of the part of the respondents.
i) That Notice Demanding Justice was sent to the Respondents on behalf of the petitioners which also apprised them of the violations with the safety provisions of the Code. The same notice called upon them to comply with the petitioner’s demand by 31 December, 2007 but the respondents have failed to demonstrate that any action have been taken to this end .  
The Notice Demanding Justice by the petitioner No. 1 and 2 as well as the receipts dated 18th December, 2007 is annexed herewith and marked as Annexure –“E” and E-1”.
23. That considering the above facts and circumstances, the said petitioners begs to file this writ petition in public interest and as such pray your Lordships kind leave to treat this matter as a Public Interest Litigation. 
24. That Petitioners are profoundly aggrieved by the failure of the respondents to take appropriate initiatives for complying with the health and safety provisions at work place as described in the law and having no other equally efficacious remedy, the petitioners beg to move before Your Lordships on the following amongst other-
G   R   O   U   N   D   S 
I) For that the impugned omission and failure to take appropriate measures to secure compliance with the provisions of the Bangladesh National Building Code and establishment of the Monitoring Authority is without lawful authority and is of no legal effect inasmuch that such failure constitutes denial of the construction workers right to safety and right to life 

II) For that the impugned omission and failure to take appropriate measures to secure compliance with the provisions of the Bangladesh National Building Code and establishment of the Monitoring Authority is without lawful authority and is of no legal effect inasmuch that the Construction workers are entitled to enabling security and safety conditions at workplace as per provisions of the Bangladesh National Building Code – 2006 while they are discharging their occupational duties and as such the death and injury of construction workers are nothing but a direct consequence of inaction and omission of the part of the respondents.    
III) For that the impugned omission and failure to take appropriate measures to secure compliance with the provisions of the Bangladesh National Building Code and establishment of the Monitoring Authority is without lawful authority and is of no legal effect inasmuch that the respondents are obligated to undertake safety and security measures for the construction workers as per provisions of the Bangladesh National Building Code – 2006 while they are discharging their duties in the workplace but the respondents are not paying any heed to the same which have resulted in huge loss and injury to the construction workers. 
IV) For that the impugned omission and failure to take appropriate measures to secure compliance with the provisions of the Bangladesh National Building Code and establishment of the Monitoring Authority is without lawful authority and is of no legal effect inasmuch that as per Chapter 2.1 the Government is obligated to establish a “Code Enforcement Agency” to monitor the provisions of the Bangladesh National Building Code – 2006 whether those are complied with or not and the petitioner no. 1 had sent a letter dated 05.06.2007 to the respondent no. 1 to learn about the action taken by the respondent in this regard .Unfortunately however, the petitioners have cogent reason for apprehension that the Government is yet to establish “Code Enforcement Agency” which amounts to inaction and omission of the part of the respondents.
Wherefore it is most humbly prayed that your Lordships may be graciously be pleased to:

A) Issue a Rule Nisi calling upon the respondents to show cause as to why the respondents should not be directed to establish Monitoring Authority under the provisions of the Bangladesh Building Code -2006  and why the respondents should not be directed to secure compliance with the safety and security provisions of the Bangladesh National Building Code 2006 at every level in particular in respect of construction of any building beyond __fit in height in Dhaka and Chittagong. 
B) Pending hearing of the Rule direct the respondent no. 1 to 5 to submit a report to this Hon’ble Court within next two weeks providing information on what steps they have taken to improve health and safety conditions of construction workers in Dhaka and Chittagong since the enactment of the Building Code, ;

C) To agree to investigate all reports of deaths and serious injuries of construction workers to determine the cause of death and to take appropriate legal steps to ensure provision of compensation and criminal accountability; 

D) After hearing the cause, as may be shown by the Respondents and perusal of records, if any, and hearing the parities and their Advocates make the Rule absolute.
E) And or pass such other or further order and/or orders as may your Lordships seem fit and proper.

And for this act of kindness, the petitioner, as in duty bound, shall ever pray.

A F F I D A V I T

I, Taslimur Rahman son of late Shahidur Rahman Executive Director of Bangladesh Legal Aid and Services Trust of 141/1 Segunbagicha,  Dhaka – 1000 aged about 64 years by faith- Muslim, by nationality- Bangladeshi by birth, by profession- Advocate do hereby solemnly affirm and say as follows:

1. That I am the Executive Director of the petitioner No-1 in this petition and authorized to swear affidavit as per article 35 of the Memorandum of the Association of BLAST and as such I am well conversant with the facts and circumstances of the case and competent to swear this affidavit.
2. That the statements made hereinabove are true to the best of my knowledge and belief and the rest are submissions before this Hon’ble Court. 
Prepared  in my office.
DEPONENT

Advocate




The Deponent is known to me

and identified by me.

Solemnly affirmed before me by

the said deponent on this.....day of 

January,2008.                                                          Advocate

                                                                                                                                COMMISSIONER OF AFFIDAVITS
SUPREME COURT OF BANGLADESH

HIGH COURT DIVISION, DHAKA
A F F I D A V I T

I, A R Rahman Repon son of ---------  Executive Director of Bangladesh Occupational Safety, Health and Environment Foundation (OSHE), 44F/6 West Pantapath (4th Floor), Dhaka-1215.   aged about --- years by faith- Mulism, by nationality- Bangladeshi by birth, by profession- Advocate do hereby solemnly affirm and say as follows:
1. 
That I am the Executive Director of the   petitioner No-2 in this petition and authorized to swear affidavit and as such I am well conversant with the facts and circumstances of the case and competent to swear this affidavit.

2.
That the statements made hereinabove are true to the best of my knowledge and belief and the rest are submissions before this Hon’ble Court.

Prepared in my office.

DEPONENT

Advocate




The Deponent is known to me

and identified by me.

Solemnly Affirmed before me by

the said deponent on this the  
2007


Advocate

COMMISSIONER OF AFFIDAVITS
SUPREME COURT OF BANGLADESH

HIGH COURT DIVISION, DHAKA.
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