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Criminal Policy Group

Sentencing and Offences Unit

50 Queen Anne’s Gate, London, SW1H 9AT

Switchboard 020 7273 4000 Direct Line 020 7273 2636 Fax 020 7273 4345

E.mail Valerie.Keating@homeoffice.gsi.gov.uk

10 September 2002

Letter to Organisations

Dear 
Involuntary Manslaughter: Impact Assessment

Last year’s Labour Party manifesto gave a commitment that  “Law reform is necessary to make provisions against corporate manslaughter”. I am writing to seek your help in completing an impact assessment for the new offence of corporate killing. 

Background

In May 2000 the Home Office published a consultation document Reforming the Law on Involuntary Manslaughter: the Government’s Proposals. This included proposals for a new offence of corporate killing. This was needed because of the difficulties there are in bringing a successful prosecution against organisations responsible for deaths under the existing common law offence of manslaughter. Case law has developed in such a way that prosecutions can only successfully be brought when it is possible to identify a “controlling mind” responsible for the organisation’s failings which led to the death. In large organisations this responsibility tends to be spread both horizontally and vertically making the identification of a particular individual virtually impossible.  The effect of this is that successful prosecutions can only be brought against very small companies. 

The proposed new law requires nothing more of organisations than compliance with existing health and safety law and regulation. However, as is the case for all proposals which might have an impact, whether directly or indirectly, we need to conduct an assessment of the potential effects on the private sector. We will  be conducting a similar exercise in respect of public services and of  voluntary and charitable activities. 

The criminal law applies to all companies and individuals.  However, those most likely to be affected by the new offence are those sectors which, typically, have the highest risk of fatal accidents to employees and members of the public. We have therefore selected those industries in the private sector which, over the last five years, have had a fatal and major injuries rate of over 250 per 100,000 employees.  The list is:

· mining and quarrying; 

· food products beverages and tobacco;

· wood and wood products; 

· rubber and plastic products; 

· other non-metallic mineral products; 

· basic metal and fabricated metal products; 

· construction;

· transport.  

As an organisation, which represents the interests of industries in this list, I should be grateful if you would complete the attached questionnaire and table in respect of your members (who you are, of course, welcome to consult).  We have also asked a number of individual organisations to complete the questionnaire and table.

Proposals on which information is required

Please note that we do not require information on all the proposals put forward in the consultation document.   I attach at Annex A policy objectives of the offence and related information which the Government is considering following the consultation exercise. 

Contacts in the Home Office are:

Valerie Keating SOU  - telephone 020 7273 2636

 e-mail valerie.keating@homeoffice.gsi.gov.uk

Gareth Harper RDS ERA - telephone  020 7273 2373

e-mail gareth.harper1@homeoffice.gsi.gov.uk

Suzannah Sisson SOU - – telephone 020 7273 8178

e-mail suzannah.sisson2@homeoffice.gsi.gov.uk

Please can you respond to the questions in the attached questionnaire and provide the information requested in the table?

We need to complete this exercise as quickly as possible preferably before the next parliamentary session begins. Could I therefore have your returns by Friday 1 November?

Yours sincerely
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pp Valerie Keating

Head of Policy on Violent Offences

Sentencing and Offences Unit

Annex A

Corporate Killing

Manslaughter is a form of homicide – usually considered the most serious crime that can be committed. It differs from murder in that that death is caused without the intention of causing death or serious injury. Corporate killing is not a new offence – it already exists as a form of the common law offence of gross negligence manslaughter. The main effect of the new statutory offence is that it will enable prosecutions for manslaughter to be brought against undertakings where a management failure has resulted in one or more deaths and that failure constitutes conduct falling far below what can reasonably be expected of an undertaking in the circumstances.

It is necessary because, at the moment, although prosecutions can and are brought against companies they can only succeed where a “controlling mind” can be identified. This means that successful prosecutions can only be brought against very small companies.  This loophole in the law is inequitable as larger undertakings can escape the sanction of this most serious criminal offence. 

One of the underlying principles of the Government’s proposals on corporate killing is that it places no new duties on organisations in relation to health and safety – it simply enables a criminal prosecution to be mounted against an undertaking without having to identify a “directing mind”. If found guilty the undertaking can be fined (as is already the case under health and safety legislation) but in addition it will attract the stigma of corporate liability for a criminal offence. The relatives and friends of victims killed in incidents, which the proposed legislation would cover, attach considerable importance to the “labelling” which results from a criminal conviction.

The definition of the new offence in terms of an exceptionally serious management failure is also designed to focus attention on the need to comply with health and safety legislation and thereby prevent injury and death in the first place.     

Proposed new offence

1. There should be a new offence of corporate killing, broadly corresponding to the proposed offence of killing by gross carelessness.

2. A death should be regarded as having been caused by the conduct of an undertaking if it is caused by a “management failure”, so that the way in which its activities are managed or organised fails to ensure the health and safety of persons employed in or affected by its activities. Such a failure will be regarded as a cause, even if the immediate cause is the act or omission of an individual.  Clearly it should not cover very minor acts or omissions which contributed to a death but rather, substantial and operating causes including diffuse negligence of health and safety requirements which are endemic in the organisation and result in the death of an individual. While this will not usually represent the immediate cause (the missed red train signal or whatever which may be the result of one individual’s carelessness or error) they represent the underlying cause. 

3. The corporate offence should (like the individual offence) be committed only where the undertaking’s conduct in causing death fell far below what could reasonably be expected of an undertaking.

4. The corporate offence should not (unlike the individual offence) require that the risk be obvious or that the defendant be capable of appreciating the risk.

5. That individuals within a company could still be liable for the new offences of reckless killing and killing by gross negligence (as is currently the case) as well as the company being liable for the offence of corporate killing.

Potential defendants

The new offence should apply to all undertakings (as defined in the Local Employment Act 1960) not just bodies corporate – but we are still considering problems associated with unincorporated bodies such as partnerships.

Government and quasi-government bodies

The proposal remains that for Crown bodies an approach similar in effect to that in the Food Safety Act 1990 should be adopted. The Act applies the same standards to the Crown, thus requiring Crown bodies to allow access to relevant enforcement agencies, but rather than applying a criminal liability provides for the courts to make a declaration of non-compliance with statutory requirements which requires immediate action on the part of the Crown body to rectify the shortcoming identified.

Enforcement against companies and their officers

Action could be taken against parent or other group companies if it can be shown that their management failures were a cause of death.

Individuals (directors or officers) influencing or with responsibility for the management failure resulting in death will not be subject to disqualification from acting in a management role. However they will be subject to existing legislation relating to company directors (Company Directors’ Disqualification Act 1986).

Insolvency and freezing of assets

No special rule should be applied to freezing assets when an undertaking is prosecuted for corporate killing.

Questionnaire about effects of corporate manslaughter legislation for trade associations 

1.
You may be aware that under the current law it can be very difficult to prosecute companies for manslaughter, even when it can be proved that serious management failures caused the death.  The problem is identifying one individual who embodies the organisation and is responsible personally for the death, if no such individual can be identified no criminal liability can be attributed to the undertaking itself.

The Government’s proposal is to increase the liability of undertakings for manslaughter.  It would be possible to convict where it could be shown that a management failure resulted in a death, and that the failure constituted behaviour which fell far below what could reasonably be expected by an undertaking in the circumstances.  Undertakings who are already complying with health and safety legislation should have nothing to fear.
You have been selected as representing an  industrial sector which has  a larger than average number of deaths and serious injuries. On the basis of the attached note about the proposed legislation, do you think the new measures will have any effect on the actions of the businesses you represent?

If so what actions would be likely to follow and, roughly, what costs do you think these would incur? Eg

1. additional costs of complying with health and safety laws;

2. legal advice on implications of the new offence and any additional court cases that may arise;

3. insurance;

4. training staff, including providing information to staff about changes to company policy or working practices.

What would be the consequences of a work related death to business– in terms of reputation, changing systems or working practices etc?

Do you know of any undertakings you represent who have had a fatal incident?

If so, what happened as a result and what, if any, practices changed?

2.
It is worth emphasising that the Government accepts that fatalities will occur at work, due to the dangerous nature of certain occupations.  It wishes only to capture instances where management standards fell far below what could reasonably be expected by an undertaking in the circumstances and led to a death.  Thus failures would be measured against industry standards - rather than the inherently dangerous nature of the work.

Bearing this in mind, do you think undertakings will become more cautious in making decisions about high-risk activities, changing some of the services offered, or even decide against certain activities as a result of the proposed legislation? 

If so, can you provide a rough indication of these changes and of the lost revenue to the firms and the losses to the customer?

3.
During consultation the Government asked for views on the liability of individuals.  Currently, it is possible to prosecute individuals where it can be shown that his or her actions resulted in a death, under the ordinary law of manslaughter.  Further consideration has been given to this area, and although this will remain the case, it is now considered that when an undertaking is found guilty of manslaughter, individual directors etc will not be held liable.  (Liability for individuals resulting from breaches of health and safety laws will be unaffected.)

Despite this, do you think individuals will be unwilling to take positions of responsibility because of the increased liability?  Is it likely that firms will find it significantly more difficult to recruit and retain high calibre managers

4.
Currently where breaches of health and safety lead to a work related death, it is likely that the undertaking will be charged under health and safety legislation.  Where convictions result, unlimited fines are available for certain offences and health and safety inspectors can require changes to operations and in the worst cases cessation of activities until the health and safety requirements are met.  

On conviction for corporate manslaughter this would remain the case, however in addition the company would be labelled as criminally responsible for the death and unlimited fines would also be available.

What do you think the effect of a conviction for corporate manslaughter would be on undertakings?  I would like you to think in terms of the effect on the firm’s reputation and the impacts of that and in terms of fine payments.

Suggested question:

What effect do you think the proposed changes to the legislation surrounding corporate manslaughter will have on investment within your particular industry? In particular, will such changes distort future investment patterns away from innovation and efficiency?

Thank-you very much for your time and co-operation.

We are looking for a broad indication of the impacts on organisations from the legislation to increase the liability of corporations to manslaughter.  Therefore we are after rough estimates of costs and benefits for a typical business in your sector (although we want to know about those firms on the margins too).   We understand that costs and benefits may be difficult to assess, however, we would appreciate it if the below tables could be filled in as much as possible and we can discuss the estimates in person.  

It may be helpful to consider the following list as areas where costs and benefits may arise.  The list is by no means exhaustive and we expect there may be areas specific to your sector which we have not covered.  The impacts can often be most easily described in terms of extra staff time involved or staff time saved (e.g. for legal and training activities).

If possible can you give an indication of how long you think it will take companies to implement the changes, if any, which result from the legislation?

Policy effects


Initially
Thereafter yearly

Reduction in accidents or injuries



Extra [H&S] staff time taken on H&S provision 



Lost revenue from changes to goods/services provided



Purchase of new equipment



 Other – please specify



Implementation effects


Initially
Thereafter yearly

 Legal costs (for initial advice on action to take or any additional case costs) 



Training (including training of any new staff taken on  as a direct result of changes to penalty



Insurance (if cost changes)



Other – please specify
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