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Health and Safety Commission
  



   4 December 2005

Rose Court

2 Southwark Bridge

London SE1 

Dear Commissioners

A Need to Make and Independent and Fair Decision on Directors’ Duties

We understand that the Health and Safety Commission (HSC) is, constitutionally, not an independent body. The Health and Safety at Work Act 1974 states that the Commission must “ensure that its activities are in accordance with the proposals by the Secretary of State” (11(3)(b)) and “to give effect to any directions given to it by the Secretary of State.” (11(3)(c))

More specifically, on the issue of Directors’ Duties, the HSC is only making this decision on 6 December, because the Government requested it to “undertake further evaluation to assess the effectiveness and progress of the current measures in place, legislative and voluntary, and to report its findings and recommendations by December 2005.”

However, as far as we know, the HSC has not been given a “direction” by the Secretary of State to respond to this query in a particular manner. We therefore have to presume that HSC is being asked to provide an independent view to the Government on the research evidence and its evaluation of the comparative effectiveness of voluntary as opposed to legal duties – and is not under any pressure to give the view that the Government would find most suitable. In so doing, the HSC must therefore look to its ultimate objective  as set out in the 1974 Act section 1(1) of ‘securing the health safety and welfare of person at work’ and others not at work “arising out of or in connection with the activities of persons at work.’

However,  the ‘advice’ provided by the Health and Safety Executive in its paper to the Commission cannot be described as an providing a fair assessment of the evidence and other factors relevant to his issue. Attached to this letter is a detailed point-by-point response to the arguments used by the HSE to support its argument in favor of ‘authoritative’ guidance. Almost every paragraph is problematic – in either not being a fair representation of the evidence, in its irrelevance, in its failure to provide evidential backing, or in its partiality. 

Not only does the HSE fail to represent the research evidence in a fair manner (and fails to explain that this shows how imposing legal duties would be more effective than voluntary guidance), its main arguments against imposing duties – that they would create ‘disproportionate risk averseness, bureaucratic response, or administrative burdens’ has no research basis at all. Such claims are merely supposition and speculation – reflecting a particular rhetoric commonly employed by employer organisations facing the threat of increased accountability. Indeed the evidence provided by HSE’s own research is that the majority of directors support legal duties.

We therefore urge you to reject the HSE’s paper and accept the arguments in favour of changing the law.

It is important that you take an independent view and do provide objective advice. Do read this attached note along with the briefing that we sent to you last week.

Your sincerely

Prof. Steve Tombs

Chairperson, Centre for Corporate Accountability

Why the Health and Safety Commission must reject 

the Health and Safety Executive paper which proposes a 

continuation of the voluntary guidance approach to 

directors duties?

A Response to the Health and Safety Executive paper on Directors Duties
 “On the basis of the evidence reviewed in the report, there would seem reasonably good, evidence based, ground for trying ‘the legislative’ route, as suggested in the CCA report. Thus this evidence does indicate that statutory requirements are a major and perhaps the main driver of director behavior with regard to the issue of health and safety at work. It also indicates that directors are influenced by potential personal legal liabilities, even when the likelihood of their being penalized is low – a point which further suggests that the presence of such liabilities can have a positive impact notwithstanding the existence of a low probability of their actually being imposed – and suggested that many managers believe that beneficial consequences would flow from making directors more vulnerable to prosecution and the imposition of fines) … [O]n balance the research evidence consequently provides a strong, but not conclusive basis for arguing that the imposition of ‘positive’ health and safety duties on directors would serve to usefully supplement the liability that they currently face under section 37 of the Health and Safety [at work] Act. (p. 14 and .17) “

Prof. Phil James – who peer reviewed, the CCA the Greenstreet Berman Report and the HSL report in 2005
Centre for Corporate Accountability, 5 December 2005

SUMMARY

THE REASONS THE HSE GIVES AGAINST IMPOSING LEGAL DUTIES 

•    “disproportionate risk averse and bureaucratic response”

The HSE produces absolutely no evidence for either of these points.

They are entirely speculative and are simple reproductions of uncorroborated comments made by ‘employer organisation’.

Further, the HSE does have evidence that the majority of individual directors – rather than organisations with vested political interests – are in favour of legal duties. As Greenstreet Berman says, “There seems to be a majority opinion amongst respondents that defining directors’ duties in law would not pose significant problems and indeed many would welcome them as useful.” This evidence is entirely ignored by the HSE
• 
Directors might respond to by “introducing ‘systematic delegation’ on health and safety”

It is entirely unclear what the HSE means by this remark – and it provides no explanation. It is bemusing since the very purpose of directors duties would be to prevent inappropriate and total delegation of safety responsibilities resulting in their legal insulation. 

• 
“Administrative burdens” caused by imposing duties

The HSE does not state what ‘administrative burdens’ are supposed to be the result of imposing legal duties. Moreover, it is just as possible to argue that the streamlining of safety responsibilities within a company from top down – a likely consequence of directors duties – will, over time, decrease administrative burdens. In addition, of course the improved safety from imposing duties will result in employers making economic savings. Usually the HSE mentions at every opportunity the economic savings from good health and safety – and it is notable that the HSE does not, in this context, consider this argument. In any case, assuming that there were any administrative burdens, these would of course, be the same as those that the companies would put in place though HSE’s ‘authoritative guidance’.

•    Organisational failures are systemic in nature

The HSE does not explain why this is an argument against directors duties – and of course, were it to be so it would be as much an argument against ‘authoritiatve guidance’. The key point is that directors duties would reduce the extent of systemic failures – due to the effectiveness of director action (an effectiveness which the HSE does in fact accept) 

• 
Existing sanctions will motivate directors

There is no evidence to show that sentencing companies has a particular impact upon directors conduct. In any case. the high fines relating to mass deaths involving members of the public are anomalous; similar failures involving large companies and leading to deaths of workers have not resulted in any where near such large fines.

• 
New Sanctions like Restorative justice will motivate directors

It is difficult to understand how the HSE can in any way consider restorative justice as a form of motivator or penalty that could result in the benefits that would result from directors duties. The HSE certainly do not explain it. HSE’s faith in restorative justice is touching, but rather mysterious.

• 
Accountability mechanisms though Manslaughter bill

There is no real suggestion that the Government will accept new director accountability provisions to be added to the bill – and, even if somehow this happened, they would only impact in relation to deaths resulting from gross negligence.

• 
Commission Strategy has different approach

Surely if the evidence suggests that the existing approach is not that effective, and that benefits would arise from legal duties, then the HSC should be willing to consider its existing strategy. 

• 
Voluntary Guidance works

The evidence shows that the voluntary guidance has “not had a significant impact” – and indeed the new research indicates that the number of companies with health and safety directors is probably 15-20% lower than what companies had suggested to researchers. Moreover, the extent of these directors involvement in health and safety is often shown to be ‘superficial’.

AND WHAT THE HSE DOES NOT SAY 

• 
that no director of a large or medium sized company in the 30 years of the 1974 Act has ever been convicted of a section 37 offence and no  voluntary guidance of any kind will increase prosecutions: imposing legal duties however would.

• 
that all major safety organisations are in favour of legal duties – including IOSH and Rospa
 (and it is not only, trade unions; and that the only group in favour of a voluntary guidance approach is employer organisations 

A RESPONSE TO THE HSE PAPER

From the Centre for Corporate Accountability

The Evidence”

1.1
The HSE is correct when it says:

• 
businesses which are high performers on health and safety rely on effective director behaviour to set the organisational culture and embed health and safety firmly into everyday business operations, irrespective of the legal framework;

• 
existence of legal duties and the realistic prospect of enforcement can motivate directors behaviour;

1.2
However the HSE goes onto say that

•
“director behaviour is not determined by one factor, but by a range of key drivers that make up the overall framework in which they operate. The effectiveness of key drivers will vary according to the organisational circumstances.”

However an HSE-commissioned ‘audit’ of the evidence concluded that legal regulations and their enforcement is perhaps “the most important driver of director actions in respect of health and safety at work” 
. 

In 2001, the National Occupational Health and Safety Commission of Australia assessed all the international literature on the issue of the motivation of chief executive officers. It concluded:

“The key to motivating CEOs and senior management to improve safety is to make them liable to personal prosecution and to actually enforce such provisions. Such prosecution is not only a powerful motivator to the CEO concerned but also has a flow on effect to senior management in other organisations”

Subsequent research supports this contention.

1.3
The HSE also says:

• 
broader motivators include aspects such as, appreciation of the risks and how to manage them, peer pressure, shareholder pressure, reputation management and Corporate Social Responsibility.

However, this comment fails to acknowledge that the success of many of these ‘broader motivators’ are contingent on legal regulation and enforcement, and that without legal regulation and enforcement, their effectiveness is much reduced. 

So the HSE’s commissioned audit, says that  legal regulation and enforcement “is intimately connected to a number of others [motivators], such as corporate reputation, competitive damage and a sense of moral responsibility to protect workers from injury and ill health.”

“The current situation”

1.4
The HSE says nothing about the lack of directors obligations in law – although it does seem to implicitly acknowledge it. The failure of the HSE to set out and explain to Commissioners the absence of positive duties on directors and what that means is in our view a significant absence from the HSE paper. The HSE does not for example explain that directors have no obligations to inform themselves about safety issues within their company or have any role in the establishment, implementation and effectiveness of the company’s systems of work.

1.5
Prosecutions of Directors: The HSE states that prosecutions under section 37 do take place (111 in the last ten years it states – which is 11 a year). It acknowledges that  it is “easier to prosecute directors of small companies than larger ones”.

1.6
However the HSE does not say:

•  
that not a single director of a middle to large sized company has ever been convicted under section 37;

• 
that in fact only directors of companies that are ‘minnow’ companies have been convicted.

• 
that only in one case has the HSE even tried to prosecute a director of a large company (over the Hatfield disaster)

As a result there is a total failure in this paper to acknowledge the accountability gap involving directors of medium and large companies. In fact the paper does not seem to recognise this as an issue at all – a very significant failure since one of the key reasons for imposing duties is to ensure accountability of directors of large to medium sized companies; to ensure that the HSE can actually  apply the only offence that applies to directors of large/medium sized companies

The HSE paper is misleading as nowhere does it acknowledge that its proposal for ‘authoritative guidance’ will in any way assist with the prosecution of these directors. In fact the HSE suggests otherwise (see below)

1.7 Improvement notices: The HSE paper says that  directors can be convicted for failure to comply with an improvement notice – but this is very different from imposing a notice upon a director for individual failure to comply with duties which would be able to happen if duties were imposed by law

1.8
Systemic failure: The HSE says that “a large proportion of health and safety breaches are the result of organisational systemic failings in the management systems” and says that this is reflected in the amount of enforcement action that is brought against the organisation as opposed to the individual.

1.9
The HSE does not explain the relevance of this point – however it is clear from conversations the CCA has had with HSE officials that the HSE thinks somehow that this proposition argues against the need for directors duties. However the reverse is in fact true.

1.10
One of the purposes of directors duties is to reduce the extent of organisational systemic failings. This is why, infact, the HSE argues quite correctly in its evidence section that the companies with the best safety systems are those with “effective director behaviour”. 

1.11
Role of Sentencing: The HSE makes a point about high profile sentences and the positive impact recent fines have had upon directors. Whilst we do think that high fines on companies are important, the following points need to be made:

• 
the two cases where high fines have been imposed both involve mass deaths of members of the public. In fact where there has been mass deaths of workers (Avonmouth), the courts have imposed much lower fines (£250,000 on two companies) – although the breaches were just as serious. In fact the courts have indicated that they are limited by case law in doing so.

• 
that if the HSE considers significant sentencing of large companies has an impact, why does it not indicate its view about what surely would be the far greater impact of convictions and sentencing of directors of large companies – an impact which is reflected in the research evidence. This is yet another aspect ignored by the HSE in its paper.

• 
There is in fact no research evidence – as far as the CCA is aware - to show that higher fines on companies has a particular impact upon the conduct of directors.

1.12
Manslaughter Bill: The HSE indicates that there is a “realistic prospect of additional penalties that may improve compliance and director motivation possibly via the Corporate Manslaughter bill”. However this fails to appreciate that:

• 
the corporate manslaughter bill only deals with deaths;

• 
the Bill will have impact upon those organisations who could foresee that their activities might cause death; it will have much more minimal impact upon those companies that that can only foresee that their activities could cause injury or forms of ill health;

• 
directors duties are concerned about a much wider health and safety concerns – reduction of all forms of injury and ill health 

1.13
Commission Strategy: The HSE says that “HSC’s current strategy recognises the need and important of “non-legislative measures aimed at educating, promoting and providing tools to aid effective improvements in health and safety management including the promotion of case studies and corporate reporting”

1.14
However the research evidence shows that a more effective strategy would be imposing legal duties. It seems pointless for the HSC to commission evidence and refuse to change its position – whatever the evidence says - simply because it has already adopted a particular strategy. 

1.15
Voluntary Guidance: The HSE says that there has been “an increase in the number of large organisations who have appointed a health and safety director from 75% in 2001 to 85% in 2005 following the publication of the guidance”

1.16
However the HSE does not also state that the actual level of board commitment and action is recognised to be patchy and often superficial. Indeed the HSE’s own commissioned audit states that:

“the available evidence, … does not demonstrate that the current voluntary approach to encouraging director leadership of health and safety has, so far, had a significant impact.”

1.17 The HSE states that “A significant minority of trade union/employee representatives dispute the results [i.e incread in number of companies with health and safety director]. However, the HSE does not make clear that the ‘significant minority of trade union/employee representatives” who dispute the results are from the same companies who had told the HSE that they had  a health and safety director. And it was not just employee representatives who say this; the HSE fails to mention that in 20% of cases where the researchers asked companies to send written documentation to prove what they were saying – they did not. 

Stakeholder Views

1.18
The HSE says that there are a range of views “from those such as trade unions who favor putting new specific legal duties on directors … to those such as employer’s organisations who oppose specific legal duties but favor explicit authoritative guidance.”

1.19
It is highly misleading to set up the debate as a dispute between trade unions on the one side and employers on the other. It fails to mention that all the main safety organisations – including IOSH, RoSPA, CCA and others support the imposition of legal duties. It also fails to acknowledge HSE’s own commissioned Greenstreet Berman research that a majority of directors would themselves like legal duties impose upon directors. The research states

“There seems to be a majority opinion amongst respondents that defining directors’ duties in law would not pose significant problems and indeed many would welcome them as useful.”

1.20
Why does the HSE not mention that? Why does the HSE not consider that perhaps the employer organisations do not represent the real position of directors/senior managers of large companies? Moreover why does the HSE not want to consider that these employer organisations are not only  representing law abiding companies but also companies that commit health and safety offences. Which employer group is Balfour Beatty a member of? No doubt one of the employer organisations that have told the HSE so persuasively ‘how terribly bad’ it would be to impose directors duties.

Wider Context

1.21 The HSE says that, 

“there is a particular need to tackle risk aversion and in light of the Hampton /BRTF agenda minimize unnecessary burdens on business. Arguably, legislative proposals run the risk of driving business towards risk averse decisions and overly bureaucratic processes to produce a paper trail  without necessarily securing a significant step change in health and safety culture or performance”

1.22
This is an extraordinary paragraph, for the following reasons

• 
the HSE seems to be willing to accept the term ‘risk averse’ without any attempt to explain what it means by the term. Averting risk is surely what the HSE does all the time – it is a necessary part of compliance with health and safety standards. If the HSE is against risk averseness perhaps it might as well close down altogether.

If the HSE is concerned about a particular kind of risk averseness, it must make it clear what this is. For the HSE to simply say that there is a ‘particular need to tackle risk aversion’ is perhaps the most absurd statement for Britain’s safety regulatory body to state. 

• 
More significantly, however, the HSE does not provide any evidence to substantiate its concerns about ‘risk aversion’. The reason for this is of course there is no evidence. The rhetoric around ‘risk aversion’ has been a discourse created by employers to prevent any proposal with accountability consequences – they have for example recently used it in relation to the corporate manslaughter bill (with an equal lack of evidence).

• 
The HSE also does not provide any evidence about the creation of so called ‘paper trails. 

• 
The comments about risk aversion and creation of paper trial are in fact unsubstantiated worries articulated without any foundation in research. Moreover whatever evidence that there does exist on this  indicates that there is no particular concern about risk averseness or paper trail creation: see for example the Greenstreet Berman research which found most directors consider directors duties a good thing (see above).

• 
It is difficult to see why the HSE thinks that its current strategies are likely to create the ‘step change’ in health and safety, but directors duties will not. In fact there is far more evidence to suggest that its impact upon directors would be very significant and provide the culture change that the HSE supposedly wants.

1.23
Director Accountability though other mechanisms: The HSE points to possible changes to the Corporate Manslaughter bill that will allow penalties of some kind against individual directors where they are complicit in a corporate offence. However

• 
this is extremely unlikely that this will happen – and the HSE should know this;

• 
these accountability mechanisms would, if they did become part of the bill, only exist in the context of a death where gross failures have occurred at a senior manager level. They would hardly deal with the need for changing director behaviour in relation to broader health and safety issues. It would only engage in the most limited set of circumstances.

1.24
The HSE points to the Company Law Reform bill and implies the duty ‘to have ‘regard to the interests of its employees’ could be used to some effect. It is very misleading for the HSE to suggest that this aspect of the bill could be exploited to improve health and safety.  There is no feasible strategy by which these company law duties would have any impact upon health and safety or director accountability.

Discussion of options

1.25
The HSE provides three option: 

• to continue with current approach

• Authoritative guidance allied with more effective enforcement

• legislation

1.26
In relation to the second option that the HSE strongly proposes, it says:

“Authoritative guidance, produced with the backing of stakeholders, would contain explicit information aimed at a variety of situations for all sectors and sizes of organisation. This would guide and aid director involvement as well as set defined standards of compliance expected of directors. Guidance could offer flexibility and relevance across a wide range of situations. Any published guidance should integrate with existing and emerging codes of governance and risk management.

Authoritative guidance that helped directors comply by encouraging the development of skills required to improve health and safety performance, would also aid enforcing authorities to target poorly performing companies. To optimise the effectiveness of the guidance it would need linking with effective enforcement that uses all possible penalties including greater use of director disqualification. This could command wide support as it provides tools for compliance as well as enabling effective enforcement.”

1.27
A number of comments can be said about this:

• 
The HSE already has ‘authoritative guidance’ – and this has not been proved to be particularly effective in terms of encouraging director action, and is completely ineffective in terms of accountability of directors of medium/large companies

• 
Whilst there is clearly room for improvement in making the existing guidance more detailed, flexible and relevant (something in fact the CCA suggested in its consultation response five years ago!), improving guidance is not an alternative to imposing legal duties. 

• 
The HSE says that it sets “defined standards of compliance expected of directors.” However this is rather misleading as it implies that the standards have somehow the force of law. They would simply set out – again in more detail – what the HSE hopes directors will do. The only way to really set standards is to change the law.

• 
how can the new guidance be ‘effectively enforced’? It is misleading to suggest this. It will have no impact upon the accountability of directors of large or medium sized companies.

• 
the new guidance cannot in any way assist in the prosecution of directors – so there is no link between the guidance and the greater use of director disqualification. It is therefore misleading to discuss the idea of increased director disqualification through this new guidance

• 
it does not deal in any way with the accountability of directors of large and medium sized companies

• 
increasing directors responsibility for health and safety, without a level playing field in law, makes those directors who take safety seriously at greater vulnerability of prosecution because of the way section 37 operates. 

• 
there is simply no evidence that authoritative guidance would command wide support  - since the only organisations that support it are ‘employer organisations’. Is the HSE saying that the HSE should only support proposals supported by ‘employer organisations’. Or obtaining the support of employer organisations is simply equivalent to ‘commanding wide support’.

1.28
In relation to the option of “changing legislation”, the HSE says:

“This would require primary legislation to amend the HSWA for example, to a positive duty to manage health and safety effectively. While clearly providing a signal to reinforce Directors focus upon their responsibilities, such legislation could lead to a disproportionate risk averse and bureaucratic response. If directors were to respond to new duties by introducing systematic delegation and reporting arrangements on health and safety it might still be difficult to secure prosecution particularly in larger organisations. Moreover legislation of this kind could add to administrative burdens at a time when HSE will be expected to contribute significantly to the overall government target of 25% administration burden reduction.”

1.29 However

• 
As stated above, there is no evidence whatsoever that such legislation “could lead to a disproportionate risk averse and bureaucratic response.” It is pretty extraordinary that the HSE appears to make this as their main plank against director duties when there is no evidence of any kind in support of this and in fact the evidence that does exists suggests there is no problem (see Greenstreet Berman sutfy).

• 
it is difficult to see what the HSE mean by ‘systematic delegation” – since the very purpose of directors responsibilities is to prevent this occurring. To bring this up seems to suggest that the HSE have a rather hazy understanding of the what is meant by imposing directors duties – since one of the key purposed of imposing duties would be to prevent the delegation that goes on at the moment. It is difficult to see how the HSE could consider differently. 

It is perhaps all the more extraordinary that the HSE uses such an arguments – since the HSE is quite content to support the current model of the new corporate manslaughter offence – which clearly provides an incentive on the part of directors and senior managers to delegate their responsibilities!

• 
The HSE do not indicate what are the administrative burdens that will be created by these duties – but in any case they can only be minimal. The HSC needs to focus on the advantages of director duties which the evidence suggests would be significant.

HSE’s “Arguments and Conclusions”

1.30
In arguing for ‘authoritative guidance” the HSE says that “there is a need for both HSE/LA to be more effective and consistent in applying the current law regarding HSWA s. 37 and director disqualification.

1.31 he HSE seems to be suggesting that the HSE and LA should place more emphasis on applying and enforcing section 37. This suggestion is again misleading.  Since 2000, the HSE have put emphasis on the application of section 37 – a new paragraph in the Enforcement Policy Statement, a new operational circular - but as the HSE knows full well, without changing the laws the section will be ineffective against directors of large and medium sized companies. However much the HSE may say that this time it really really will try to enforce section 37, and will this time apply the offence “more effectively and more consistently” - the only directors who will be brought to account by their efforts will continue to be those of small companies.

1.32
Impact of penalties: The HSE also says that: “increased penalties for health and safety offences along with associated publicity have a positive effect on director motivation”. However, as far as we are aware, there is no evidence to suggest that director behaviour will be directly affected by increased penalties.

1.33 Restorative Justice: The HSE talk about alternative penalties and places particular emphasis on “restorative justice”. It says that alternative methods of effective penalties:

“include restorative justice – aimed at bringing about reparation, cultural change and further improvement via for example the defendant organisation might make a formal apology to the victims and agree to prove a local stress consultancy service for employee.”

Perhaps of all the arguments used to bolster its position against chaning the law, HSE’s use of ‘restorative justice’ is perhaps the most astonishing. How can restorative justice in any way be compared to director duties? It is simply unfathomable.

1.35
The HSE concludes by saying that:

“Whilst there is strong pressure from Trade Unions and campaigning groups to proceed to legislate, other stakeholders can reasonably argue the voluntary approach has not been exhausted (particularly in absence of detailed guidance). Moreover reviewing the results of the various pieces of research it is apparent that a conclusive case has not been made for a specific law on directors duties. Due to the nature of the issue it is acknowledged (by some researchers) that any decision, while taking into account the evidence, is a matter of judgment.”

1.36
We have the following comments about this:

• 
it is unclear why the HSE consistently want to portray this issue as one promoted simply by “trade unions and campaigning groups”. In fact the only groups against this are employer organisations – which are the organisations that the HSE are supposed to be enforcing the law against. These employer organisations represent some of the worst health and safety offenders, and it is difficult to see why these organisations that represent corporate criminals are given such credibility by the HSE.

• 
The HSE point that the  voluntary approach not having been exhausted ignores the much stronger evidence that suggests that legal, rather than voluntary methods are more effective

• 
whilst quite obviously this issue is a matter of judgment – the evidence also points in a particular direction, which the HSE are choosing to ignore.

December 2005.
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� Rospa supports an Approved Code of Practice. See evidence to Home Office Select Committee.


� 'Directors’ Responsibilities for Health and Safety – A Peer Review of Three Key Pieces of Published Research' Prepared by Middlesex University Business School for the Health and Safety Executive. It should be noted that this did not consider the 2005 Greenstreet Berman survey.


� See page. 17
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