CENTRE FOR CORPORATE ACCOUNTABILITY

Health and Safety Commission




25 November 2005

Rose Court

London SE1

Dear Commissioner

Re: Director Duties

The Centre for Corporate Accountability is a charity concerned with the promotion of worker and public safety.

As you know you are due to decide whether or not to advise the Government on whether the law needs to be changed to impose safety responsibilities on directors.

To assist you in making this decision the CCA has drafted this question and answer briefing that summarises the key arguments and puts the case for legal change. We would encourage you to please take time in reading this.

As you will see all the research evidence – to which we know you will give serious consideration  - points clearly in the direction of the need for legal change: directors conduct has a clear link to the safety of the organisation; voluntary guidance have not proved that effective; current motivators are not sufficient to change the conduct of directors; legal duties with the threat of enforcement would (as far as evidence is ever able to show) prove effective.

Surveys of directors also indicate that they would welcome changes in the law.

At the same time it is clear that HSE’s current legal mechanism to hold directors to account – section 37 of the HASAW Act 1974 is entirely ineffective in relation to dealing with directors of large and middle sized companies. No director of a large or middle-sized company has ever been convicted in 30 years of the Act!

It is your responsibility to focus on measures to improve health and safety. and ensuring that your offences can be effective. The evidence points in one direction – legal change to impose safety responsibilities on directors

It is important that in considering your decision your focus should be on  improving  health and safety and accountability – and not on political factors, or on any  particular representative bodies that you consider yourself to represent.

Any reasonable consideration of the evidence points to the need for you to advise the Government in favor of legal change.

Please do contact me on 0207 490 4494 or at my e-mail address, david.bergman@corporateaccountabiity.org, if you would like any further clarification on the briefing or would like to have an informal conversation.

Yours sincerely

David Bergman
DIRECTOR

Why there is a need to change the law to impose safety responsibilities upon company directors and their equivalents in public bodies

A Briefing from the Centre for Corporate Accountability  to the Health and Safety Commission and Executive

November 2005

LEGAL BACKGROUND

1.
 What change in the law is being suggested?

We are suggesting that the law needs to be changed to impose positive obligations on company directors (and their equivalents in public bodies) so that they are required to take certain steps to ensure that their organisation complies with health and safety law.

2. 
So it will also impact upon ‘director equivalents’ in public bodies?

Yes it would. Previous proposals (see Q.14) have focused on company directors but we recognise that there is a weakness in that approach.  Our view now is that the same obligations should exist between private companies and public bodies. 

3. 
But don’t company directors already have duties under the Health and Safety at Work Act 1974?

This is a common misconception. Directors have very few – if any – duties under health and safety law. The principal duties under the 1974 Act are imposed upon ‘employers’, ‘manufacturers’, ‘suppliers’ etc. When a business is incorporated,
 the employer or manufacturer will be the ‘company’ – which has a separate legal personality from the individual directors, employees and shareholders
. So obligations upon employers are in fact obligations upon companies; and it is the legal entity of the company which must comply with the duties, not the directors personally. There is no duty upon directors to take steps to ensure that their company complies with the law – though of course many directors do take such steps.  

4.
But what about section 37 of the 1974 Act?

Section 37 sets out the circumstances when a director of a company can be prosecuted – which is where an offence by the company is the result of consent, connivance or neglect on the part of the director. The section does not impose any positive obligations upon directors. It does, however, implicitly impose a duty upon directors to take action if they are aware that their company is committing an offence and are aware of the reasonable and practicable steps that can be taken. This implicit duty exists because if directors did not act in such a situation, they could potentially be prosecuted for ‘conniving’ in the commission of an offence.

5. 
Is that implicit duty not enough?

No, it certainly is not. This is for the following reasons:

• 
directors only have this duty when they are aware that an offence has been committed. Ignorance created no duty; there is no obligation upon directors to take any steps to find out whether their company is in compliance with health and safety law. Directors who are insulated from safety issues within their company have no duty. It is therefore a duty easily avoided;

• 
the existence of the duty is entirely dependent upon a decision by enforcing bodies to prosecute; without a decision to prosecute, there is no duty. Since, the Health and Safety Commission’s Enforcement Policy Statement allows prosecutions to take place in very limited circumstances – the duty, limited as it is, in fact only arises in even more restricted circumstances;

• 
Unless directors happen to know what ‘connivance’ means they would not necessarily know the extent of their duty. Even if they did, it would still be difficult to know what exactly they had to do to fulfill their duty

Perhaps the very limited nature of this duty is reflected in the fact that no director of or a large or medium sized company has ever been convicted of section 37 (see para. 11 below).

6.
But can’t directors also be prosecuted for ‘neglect’ under section 37 – and does that not imply a duty?

Yes, directors can be prosecuted for neglect, but this does not imply any duty. In fact, the only reason that directors can be prosecuted for ‘neglect’ is that the courts have ruled that the ‘duty’ which it is alleged that the director has breached can be a duty imposed by the company itself – in a contract of employment or safety policy, for example
. Companies that either decide not to impose safety responsibilities on directors or draft them in such a way that they can be complied with through the most minimal action – will not be able to be prosecuted.     

7.
How about section 7 of the 1974 Act, which imposes obligations on employees. Does that impact upon executive directors?

Section 7, which imposes certain duties upon all ‘employees’, does appear ‘technically’ to apply to those directors who are employed (executive directors). This requirement is to "take reasonable care for the health and safety of himself and of other persons who may be affected by his acts of omissions at work.” However the HSE have never prosecuted a director for breach of section 7 or suggested in court proceedings that section 7 does impose duties upon them. Further, if the HSE did try and enforce section 7 against directors, we have been advised that the courts could argue that parliament never intended that this section should apply to company directors, since section 37 more appropriately applies to them.  

Even if section 7 did apply to directors, it is not clear what this obligation requires of directors – particularly directors of large companies – since the wording is more appropriate to shop-floor workers or junior managers working in direct contact with other employees.. And in any case it would only apply when a director was acting as an employee of the company, not when they are acting as officers of the company. So it would not impact upon decisions made at a boardroom level;

BENEFITS

8. 
So what would be the advantages of imposing legal duties?

In our view the benefits would be significant. The HSE has accepted for a long time that the conduct of directors can be critical to the adequacy of safe systems of work within an organisation. As identified in a recently commissioned HSE report, the research evidence also shows that “attitudes and behaviour of directors exert a fundamental influence over either standards of health and safety management or levels of health and safety performance.’
  Imposing a legal obligation upon directors to take certain steps in relation to the safety of their company will therefore ensure that these positive benefits are widely shared across all workplaces.

9.
But why should changing the law work?

The research evidence also shows the importance of law - and its enforcement – in motivating directors. This was confirmed by the same HSE commissioned report which concluded that  “existing evidence suggests that legal regulations and their enforcement constitute a key, and perhaps the most important, driver of director actions in respect of health and safety at work and that this motivational force is intimately connected to a number of others, such as corporate reputation, competitive damage and a sense of moral responsibility to protect workers from injury and ill health. It also suggests that the creation of individual personal liabilities on the part of directors can particularly serve to motivate them to improve health and safety. … At the same time, it would seem that many managers do believe that making directors more vulnerable to prosecution and financial penalties would yield positive benefits.”

10.
OK, changing the law will work, but is it really necessary? Can’t you simply encourage directors to take the necessary steps?

That has been the strategy of the Health and Safety Commission and Executive till now. In 1992 it published voluntary guidance for directors and more recently they have put efforts into getting directors to see the benefits of director action. However this strategy has been shown to have serious limitations.

Although studies by Greenstreet Berman (GSB) show that, since the introduction of the voluntary guidance, there does appear to have been an increase in the number of companies with directors having a health and safety role, the actual level of board commitment and action seems to be patchy and often superficial. Moreover there seems to be a significant minority of companies  - at least 15% - that are not interested in directors having a safety role. In fact the figure may really be closer to 30% (and perhaps higher) since in 15% of the companies that told GSB
 that they did have a director with health and safety responsibilities, there were others in the company that told GSB that this was not the case. In addition 19% of companies who were asked by GSB to give documentary evidence to support the contention that a director had health and safety responsibilities did not do so
. 

Significantly, a more recent HSE commissioned report, concluded that “the available evidence, … does not demonstrate that the current voluntary approach to encouraging director leadership of health and safety has, so far, had a significant impact.”

Clearly directors do feel under some pressure now from a variety of sources to take action on health and safety issues, however the point is that the evidence shows that these pressures are simply not sufficient to get most directors to take sufficient action. As the research says: “The reviewed evidence further suggests that while a substantial proportion of directors, in the context of the current legal framework for health and safety at work, perceive themselves as facing a number of pressures requiring them to pay attention to the issue of health and safety at work and to take direct responsibility for the issue, the priority that they in reality accord to the issue, and the degree of commitment they exhibit towards it, would frequently seem to be problematic. Furthermore, it would appear that this is the case among both large organisations and small and medium sized ones.”

This report in fact concluded that “the research evidence consequently provides a strong, but not conclusive, basis for arguing that the imposition of ‘positive’ health and safety duties on directors would serve to usefully supplement the liability that they currently face under section 37 of the Health and Safety Act.” The report goes onto say that it is likely to  prove impossible to prove the case ‘conclusively’. 

11. 
Are director duties then only about preventing death and injury, or would they have an impact upon accountability?

Yes, they will have a real impact upon accountability – and this is certainly another advantage of imposing legal duties. We would all rather there was no need to have to accountability mechanisms - but deaths, injuries and other serious failures do (and will no doubt continue to) take place, and existing accountability mechanisms must therefore be effective.  

However, at present section 37 of the 1974 Act is  totally ineffective in holding directors of medium to large-sized companies to account. No director of such a company has ever been convicted: in fact to our knowledge, the only director of a large or medium-sized company that has ever been prosecuted for section followed the Hatfield rail crash – of course unsuccessfully. The same situation relates to the offence of manslaughter.

There are a number of reasons for this situation, but the most significant is that directors have no positive obligations in relation to safety – and, as a result, it is difficult to identify particular failings of individual directors that could be subject of prosecution. This is particularly a problem as both manslaughter and section 37 offences are ‘breach of duty’ based crimes; without a duty upon directors, there can be no prosecution. This means that the only directors who are prosecuted (except in rather exceptional circumstances) are those who work on the shop-floor – directors of small companies. The law allows directors of larger companies to insulate themselves, through delegation and complex management hierarchies, from what is going on in their companies and thereby avoid accountability.

Imposing duties will therefore help to establish a minimum of what all directors should do and where appropriate facilitate an assessment of whether ‘neglect’ (section 37) or ‘gross neglect’ (manslaughter) has taken place. It will ensure that directors of medium and large companies can in practice be prosecuted  and that there is a more equitable situation between directors of large and small companies.

12.
Are there any other benefits?

Yes there are a number of other benefits:

• 
Imposing duties would provide regulatory bodies with the option of enforcement action that does not require prosecution - the imposition of enforcement notices. Any reform should allow enforcing bodies to impose notices directly on directors who breach the law. This would be an alternative to prosecution and likely to be a very effective tool to produce rapid change within a company. At present notices can only be imposed upon companies (in relation to an incorporated business) or employees.

• 
Imposing legal duties would remove the perverse incentive that companies currently have not to impose any significant safety responsibilities upon directors. Such an incentive exists because, the greater the level of responsibility companies place on directors, the more able are regulatory bodies to prove that they acted with ‘neglect’ under section 37. The introduction of legal duties would establish a level playing field amongst all directors.

• 
it would ensure that there was equity between workers and directors. Workers have positive safety obligations through section 7; directors do not – although they are of course the people with the most power and control within the organisation,

13.
Some people say that corporate failures are often systemic failures  - failures of many people within an organisation and are unclear  why directors duties would make a difference?

That is a bit of an odd argument. It is a bit odd because it cuts across HSC’s own attempts to encourage directors duties though a voluntary approach and also, more importantly, the  research that shows the benefits of  directors taking clear role in health and safety. 

Imposing directors duties will not correct every failure within an organisation – however by ensuring that certain steps are taken at the top of an organisation, it should ensure that the chance of systemic failures are less and increases the likelihood of corrective action. Directors duties will not eradicate all problems within companies – they could never do so. But the streamlining in the way safety is dealt with in the company, with clear leadership from the top and with clear responsibilities upon directors to ensure that there has been established and implemented safe systems of work and to monitor their adequacy, the chances of systemic failure are reduced.

14.  Do directors oppose such a reform?

You might imagine that they might – but that is not so. The majority of senior managers and directors questioned by Greenstreet Berman supported the idea.. In their report, GSB said that “There seems to be a majority opinion amongst respondents that defining directors’ duties in law would not pose significant problems and indeed many would welcome them as useful.”
 It would provide focus and clarity, directors said. 

THE NATURE OF THE REFORM

15. 
What is the change in law that you are suggesting?

 Any change in the law must have the following characteristics:

· it must be a change to the Health and Safety at Work Act 1974 itself ;

· the duty should  apply to ‘directors’ of all companies and to their equivalents in public bodies;

· the duty should apply to all ‘directors’ of a company or organisation – it should not be able to be delegated to a nominated ‘health and safety director’;

· the duty should not be too onerous and should only require that directors  take “all reasonable steps to ensure that their company complies with health and safety law”;

· the legislative reform of the Act itself should not set out in detail what is required of directors – this should be left to regulations or/and an Approved Code of Practice (ACOP);

· the reform should not create any new offences;

· the reform should give inspectors the power to impose an enforcement notice upon a director if the duty is breached;

· when consideration is given to whether an offence has been committed by a director under  section 37 of the Act, inspectors should be able to take into account the new duty imposed upon directors;

· large companies should be required to nominate a ‘health and safety information director’ with responsibility for providing health and safety information to the board.

16.
Why should it be an amendment to the 1974 Act? Have not all the other proposals been amendments of the Companies Act 1985?


There was a ten-minute rule Bill and a private member’s Bill on this issue and both of them proposed amendments to the Companies Act. The problem with this approach is that any change to the Companies Act would only apply to private companies and not other corporate bodies or other public bodies (that are not companies). It is important that any reform in this area covers the public sector. An amendment of the Health and Safety at Work Act 1974 can achieve this.

17. What amendment of the 1974 Act, are you proposing?


The principle amendment would be to impose a general duty upon directors and their equivalents in public bodies to ‘take all reasonable steps to ensure that their company or organisation complies with health and safety law‘. A similar duty with similar wording already exists in the Canadian provinces of Ontario and of the North West Territories, and the Australian state of Queensland. The amendment to the Act would not set out what is required of directors to ‘take all reasonable steps” – this would be contained in an Approved Code of Practice (ACOP).

18.
What would directors have to do to ensure that they have taken “all reasonable steps”?

In our view the focus of the ACOP would be on the responsibilities of directors for the establishment, implementation and monitoring of safe systems of work
. In addition directors would have to ensure that they, as directors, were being provided with sufficient information to be able to make informed decisions about these matters, including  whether the systems of safe management were functioning adequately, and that the organisation was in compliance with health and safety law. The ACOP would detail the kinds of activities that directors need to ensure these systems were operating successfully.

Employers’ organisations have tried to ridicule the idea of imposing duties by asking ’how can a director know about everything going on in the company’?. Nothing like this is being suggested. The focus in on the responsibility of directors  in relation to their systems of work

19. Are there any examples around the world of exactly what would be the content of an Approved Code of Practice (ACOP)?


There are no exact models – but there is material in a number of states and provinces in Canada and Australia that would assist in appropriate drafting of an ACOP. So for example, in the Australian state of New South Wales, Australia, a report commissioned by the regulatory body stated that a code should be drafted that would:

“both define and impose obligations on senior management personnel thereby encouraging and indeed mandating a proactive approach to safety and which would have the effect of limiting avenues of escape from liability. The Code of Practice would address matters such as the following:

1 The definition of directors’ and managers’ functions and responsibilities;

2. 
Particularisation of the steps required by directors and managers to discharge safety obligations attaching to managerial roles (eg. The issue of directions, the carrying out of inspections, the mandatory supply of supervisor’s periodic reports and discussion of the implementation of safety measures in quarterly board meetings);

3. The formulation of obligations of members of senior management to integrate themselves into safety systems effecting operations including, but not limited to, the receipt of quarterly reports on the integrity of identified safety management systems themselves and as to any identified risks based on predictive methodologies.”

There is also other regulatory body guidance, from the Australian states of Victoria and Southern Australia - appended to this document – that would assist in the drafting of an ACOP.  

20. 
Would you make a distinction between executive and non-executive directors?

The general duty should be imposed upon both – but it may be considered appropriate in an ACOP to set out different levels of obligations depending on the status of a director. This would be one of the issues that would need to be considered as part of the drafting and consultation process that would take place prior to  the drafting of the ACOP. We would expect any ACOP to be subject to a process of detailed prior consultation between employers, trade unions and safety organisations.

21.
Why do you say that there should be no appointment of a health and safety director? Wouldn’t such a person be useful?


We would not rule out such an option completely – but there are certain risks with this approach. First, it creates the opportunity for other directors in the company to say that they have delegated their responsibilities to the nominated director person and to take no further action on safety issues. It is also could provide an opportunity for this nominated director becoming a ‘scapegoat’ – so that if anything does goes wrong that person will always be blamed. 


The best way of avoiding this is by ensuring that the general duty is shared by all directors on the board. Of course, a company may wish to nominate a director amongst themselves with particular responsibility for safety issues – but this will not impact upon the general legal duty that all directors will have. And appointing such a person would not allow them to wash their hands of their own responsibilities.

22.
But then what is the purpose of a ‘health and safety information director’ that you suggest large companies would have to appoint?


This particular aspect of the proposal is not an essential ingredient to the reform – however it would in our view be likely to serve a useful purpose for large companies. It should first be noted that the ’information director’ is not a ‘health and safety director’: the board is not delegating their responsibilities to this person. The ‘information director’ is responsible for ensuring that the board of directors has all the information necessary for them to carry out their duty. So for example this person could be required to: 

• Inform directors not less than four times a year of:

- 
how the company’s activities are affecting the health and safety of its employees and others;

· the adequacy of the company in complying with its obligations, and 

- 
any further measures necessary to comply with the law.

• Inform other directors promptly of:

- 
any significant health and safety failure by the company and the steps that have been taken, or will be necessary, to rectify it

- 
details of any deaths, injuries or other incidents that the company has a duty to report


- 
details of any enforcement notice which has been served on the company or on one of its employees 

- 
details of any proceedings which have been brought against the company for an offence under any law relating to health and safety or for any offence arising  out of a death; and

- 
to inform the board of the health and safety implications of its decisions.
23. 
If you are not going to create any new offence – how can the duty be enforced?

The duty will be able to be enforced in two ways. There would need to be an amendment of the 1974 Act to allow an inspector to be able to impose an improvement notice upon directors. In addition a director will also be able to be prosecuted through section 37 of the 1974 Act – however it will also be necessary to add a provision to ensure that the new duty would be read into section 37.

It is our view that there is no need to create any new offences as existing offences are sufficient. 

HSC AND GOVERNMENT POSITION ON DIRECTORS DUTIES

24.
I thought the Government had already committed itself to imposing duties in law – is that not so?

That is a good question. In 2000, the Labour Government published a strategy statement which said :

“the Health and Safety Commission (HSC) will develop a code of practice on Directors' responsibilities for health and safety, in conjunction with stakeholders. It is intended that the code of practice will, in particular, stipulate that organisations should appoint an individual Director for health and safety, or responsible person of similar status (for example in organisations where there is no board of Directors).

The Health and Safety Commission will also advise Ministers on how the law would need to be changed to make these responsibilities statutory so that Directors and responsible persons of similar status are clear about what is expected of them in their management of health and safety. It is the intention of Ministers, when Parliamentary time allows, to introduce legislation on these responsibilities." (Emphasis added)

25.
So has the HSC already advised the Minister on how the law would need to be changed?

Not exactly. The HSC decided first to introduce voluntary guidance and to evaluate its effectiveness rather than advising ministers on what changes to the law were necessary. Then in 2003, the HSC met and decided to advise the Government that imposing legal duties was not necessary.

26. So is the HSC now reconsidering its decision?

Yes, in December 2005. That is because the Select Committee on Work and Pensions requested that:
“the Government reconsiders its decision not to legislate on directors duties and brings forward proposals for pre-legislative scrutiny in the next session of Parliament.”

In its response, the Government stated that:

“The Government believes that there is already an appropriate balance of legislative and voluntary responsibilities on directors for occupational health and safety, and has no immediate plans to legislate as recommended. It, along with HSC, will continue to encourage and persuade directors in organisations across all sectors to take their responsibilities seriously and to provide leadership on occupational health and safety. …

The Government has asked HSC to undertake further evaluation to assess the effectiveness and progress of the current measures in place, legislative and voluntary, and to report its findings and recommendations by December 2005.”
 

As a result of this the HSC commissioned more research to assist it in coming to a decision on the issue. 

27 So will the HSC now advise the Government that the law needs to be changed?

We hope so. The HSC prides itself on being an evidence based policy organisation, and the research certainly all points in the direction of the benefits of imposing legal duties – benefits in improving the safety management within companies and in holding directors to account under existing offences. Britain would certainly not be out of place by so doing, since in many countries duties are imposed on directors.

Imposing positive duties would set out clearly what is expected of directors, would mean that directors could not avoid their responsibilities by simply remaining uninformed of what is going on in their organisation, and would mean that these duties could be enforced in a more straightforward manner.

28. Is there any further research or work that the HSC needs to commission or undertake before they take their decision

We don’t think so. We accept that there will need to be work undertaken in developing the actual content of the obligation which we propose is set out in an ACOP. However we cant see why the HSC need to delay making a principled decision that legal duties are required on the basis of the evidence that is now available.

DISADVANTAGES?

29. 
Won’t imposing duties upon directors increase the regulatory burden?

No doubt there would be some additional administrative activities that some companies would have to undertake, but nothing significant and this would not be outweighed by the benefits. No extra duties are being imposed upon companies and organisations, which will have to comply with the law in the same way. Duties are simply being imposed upon directors to take certain steps that will ensure that the company complies with the law. These are steps that the evidence shows improve health and safety management in companies and are what directors should be doing now. You could argue that if companies complied properly with the voluntary guidance now – which is what the HSC want companies to do - there would be much the same level of additional work required. 

30. 
Will imposing duties deter individuals from becoming company directors?

We don’t believe so. First, many company directors actually support the idea of legislative duties as it will provide certainty and clarity about their responsibilities. This was clear from the Greenstreet Berman survey commissioned by HSE, and referred to above.

In addition directors are already subject to financial obligations that can if not fulfilled result in up to seven years imprisonment. This has not had an impact upon individuals taking up director posts. In addition of course other countries which impose duties upon directors do not appear to suffer this problem.

Centre  For  Corporate  Accountability,  November  2005

APPENDIX

Extract from “International Comparison of Health and Safety Responsibilities of Company Directors: Interim Report” Centre for Corporate Accountability (2005)

In Ontario, the court ruling in R v Bata stated that in determining the meaning of Reasonable care the following should be taken into account. Although this case involved the environment, there are many parallels with health and safety:

“(a) 
did the board of directors establish a pollution prevention ‘system’ …. i.e. was there supervision or inspection? Was there improvement in business methods? Did he exhort those he controlled or influenced? 

(b) 
Did each director ensure that the corporate officer have been instructed to set up a system sufficient within the terms and practices of the its industry of ensuring compliance with environmental laws, to ensure that the officers report back periodically to the board on the operation of the system, and to ensure that the officers are instructed to report any substnail non-compliance to the board in a timely manner? ….

 (c) 
the directors are responsible for reviewing the environmental compliance reports provided by the officers of the corporation, but are justified in placing reasonable reliance on reports provided to them by corporate officers, consultants, counsel or other informed parties,

(a) The directors should substantiate that the officers are promptly addressing environmental concerns brought to their attention by government agencies or other concerned parties  including shareholders.

(b) The directors should be aware of the standards of their industry and other industries which deal with similar environmental pollutants or risk.

(c) The directors should immediately and personally react when they have notice the system has failed.

Within this general profile and dependent upon the nature and structure of the corporate activity, one would hope to find remedial and contingency plans for spills, a system of ongoing environmental audit, training programs, sufficient authority to act and other indices of a pro-active environmental policy.”
In the State of Victoria, WorkSafe published the following guidance relating to what is required of company officers to comply 

”Officers must use the level of sound judgment, prudent decision-making and taking of action that any reasonable person would use to prevent and reduce hazards and risks to health and safety. 

Officers should know what their own and their organisation’s OHS obligations are and how they are managed, including: 

- 
appointing a member of the executive with overall responsibility for health and safety; 

- 
defining, documenting and communicating to all levels in the organisation their specific health and safety responsibilities, authority to act and reporting requirements; 

- 
holding managers accountable for their health and safety responsibilities; 

- 
allocating financial and physical resources so that their organisation’s health and safety actions comply with the Act; 

- 
employing or engaging sufficient numbers of qualified and competent people to advise on and to implement OHS requirements; 

- 
ensuring that there are procedures in place for the systematic identification of workplace hazards, evaluation of their risk and implementation of controls to manage the risk; 

- 
providing induction programs and training on OHS for all employees including management; 

- 
ensuring there is a system in place for the reporting of hazards and incidents and for a prompt response to investigate and rectify them; and 

- 
understanding their organisation’s OHS performance and monitoring it over time.”

In Southern Australia, WorkCover set out what a health and safety policy should look like and in so doing the kind of responsibilities that are required of the ‘responsible officer’

“The [title of responsible officer] as the Responsible Officer has the overall responsibility to provide a healthy and safe workplace for employees and will ensure adequate resources are provided to meet the health and safety objectives and implement strategies.

In particular the [title of responsible officer] will ensure:

- 

appropriate health and safety policies and procedures are developed and implemented to enable the effective management of health and safety and control of risks to health and safety

- 

mechanisms are provided to enable the identification, development, implementation and review of appropriate health, safety and welfare related policies and procedures

- 

mechanisms are provided to enable employees and their representatives to be consulted on any proposals for, or changes to the workplace, work practices, policies or procedures which may affect the occupational health, safety and welfare of employees

- 

managers are provided with the necessary knowledge and skills to effectively enable them to carry out their health and safety responsibilities

- 

mechanisms are provided to enable the assessment of managers' and supervisors' health and safety performance

- 

occupational health and safety performance is an integral component of the [organisation's name] business and financial plans

- 

mechanisms are provided to regularly monitor and report on health and safety performance

- 

annual health and safety strategic plans are developed and implemented to meet health and safety objectives.”

� Becomes a company


� If X person employs Y person, X person is the employer and employer duties are imposed upon X. If X decides to ‘incorporate’ his or her business, then a new legal entity Z ltd is formed which is the company. In law, Z ltd has a separate legal identity from X who is likely to be the director of the company. It is Z Ltd which becomes the employer and upon whom employer duties will now rest.


� The concept of ‘neglect’ requires there to have been a duty upon a person to have done something which that person has failed to do.


� 'Directors’ Responsibilities for Health and Safety – A Peer Review of Three Key Pieces of Published Research' Prepared by Middlesex University Business School for the Health and Safety Executive


� In their 2005 survey


� "Health and safety responsibilities of company directors and management board members: 2001, 2003 and 2005 surveys" Final report Prepared by Greenstreet Berman Ltd


� 'Directors’ Responsibilities for Health and Safety – A Peer Review of Three Key Pieces of Published Research' Prepared by Middlesex University Business School for the Health and Safety Executive. It should be noted that this did not consider the 2005 Greenstreet Berman survey. See page. 17





� Para 2.5.5


� "Health and safety responsibilities of company directors and management board members: 2001, 2003 and 2005 surveys" Final report Prepared by Greenstreet Berman Ltd Page 80


� As discussed in ‘Successful Health and Safety Management’


� para 60, 2005


� p.4
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