Ruth Stanier,





 
       24 January 2000


DETR,

Eland House,

Bressenden Place,

London SW1E 5DU

Dear Ruth, 

Following on from our conversation on the phone last week, I thought it might be useful to note down some of our continuing concerns about particular HSE policies which have crystallised since our meeting with you last year. In addition, I thought it might be useful for you to know, at this stage, a number  of the issues that we are likely to raise with the minister, Michael Meacher M.P when we meet him next week.

The issues dealt with in this note are the following:

1. Directors Duties:

Why legal safety duties should be placed on Directors and why there should not be a voluntary code.

2. HSE’s “Enforcement Policy Statement”
The inadequacies of HSE’s “Enforcement Policy Statement” and how it compares with the Environment Agency’s statement and guidelines

3. The Protocol of Liaison
The Defects of the “Protocol of Liaison on Workplace Deaths”, and the inadequacy of HSE’s position in refusing to consider extending it.

4.  Major Injury Investigations

Comparing HSE’s performance with the Environment Agency’s statistics and the police, and the inadequacy of HSE’s guidelines to inspectors.

5. Inspectors as Prosecutors

Why HSE inspectors should not prosecute cases.

6. Referring Cases to the Crown Court

The lack of HSE guideline to inspectors about which cases they should press magistrates to refer to the Crown Court

7. Proportionate Fines

The Sentencing Advisory Panel should be asked to prepare a consultation document on sentencing health and safety offences.

Yours sincerely,

David Bergman
Director

1. 
Imposing Legal Duties upon Directors

1.1
From my conversations with you, it is clear that the DETR is in two minds about whether clear legal duties should be placed upon directors of companies. In my last conversation, you suggested that there should be some sort of “voluntary code of practice” whereby companies would be encouraged to nominate a director with safety responsibilities.  

1.2
We would like to stress that such a policy would not achieve any of the objectives that could be achieved by placing clear explicit legal duties upon directors. 

The Current Legal Position

1.3
There are clear financial and fiduciary duties placed upon directors which if breached can result in up to seven year imprisonment. As the Committee on the Financial Aspects of Corporate Governance, chaired by Sir Adrian Cadbury, stated in its 1992 report, 

‘The prime responsibility for the prevention and detection of fraud (and other illegal acts) is that of the Board, as part of its fiduciary responsibility for protecting the assets of the company.’

1.4
In contrast to director’s financial, there are no legal safety duties upon directors; only upon “employers” etc. which are in the main, companies. 

1.5
It is easy for companies to organise their affairs in such a way that directors  can escape directing their minds to issues of safety and, if something goes wrong, to avoid any form of accountability.

What Good Practice Demands

1.6
HSE and British Standards Institute guidelines consider it good practice for directors to be given explicit and clear safety responsibilities. Details have already been provided to you.

1.7
Companies increasingly accept that safety should be given ‘equal status with quality and production’, and that ‘managers must manage health and safety in the same way as they manage every other aspect of business’. At least one major company, Courtalds PLC, has stated that:

 
‘The chief executive of the company must be the chief safety officer. Therefore he or she must take an active role in driving the safety effort forward, demanding performance from executives and chairing the top level management safety committee in the business.’ It is not a big step to put this good practice on a statutory footing. Indeed it is crucial, as otherwise company directors can use ‘safety policies as window dressing’.

The Advantages  of Placing Duties upon Directors

1.8
Prevention: if a board room director is given clear legal responsibilities relating to safety, then it is likely that the company will take safety much more seriously that they do now. Companies that already have good polices and where safety is taken seriously, will have nothing additional to concern themselves with since it is likely, in such a company, a director already will have taken safety responsibilities onto his or her shoulders.

1.9
Accountability: When something goes wrong, it will be easier for the HSE or the police to pinpoint responsibility. They can start at the top of the organisation – rather than at the bottom – and determine whether a director has clearly carried out his or her responsibilities. The fact that directors could be made more accountable in circumstances where death or injury has taken place, will ensure that directors minds are sharpened and will have an important impact on safety in companies.

1.10
It is the absence of director's duties that allows investigators to focus on workers rather than those at the top of the company; and it is the lack of duties that partly accounts for the difficulty in pinpointing criminal responsibility on directors. The lack of clear duties allows workers to take the blame for incidents that are in reality the result of decisions made by directors.

1.11
It will make companies more transparent in health and safety terms, so that directors would not be able to hide behind company bureaucracy.

1.12
One Corporate law firm has summarised the thinking on this issue in the following way:

‘There is now a distinct belief, widespread in the areas of health and safety and the environment in particular, that the most effective way of ensuring that the increasing body of legislation and regulations is complied with is to bring pressure to bear on those sitting around the board table who, ultimately, must be the people who will ensure that their companies tailor their activities accordingly.’

Stated Intentions

1.13
Michael Meacher, then shadow spokesperson, stated in Parliament in March 1996: 

 
“I emphasise that responsibility for health and safety must be vested at the highest level of each organisation. …  Companies should appoint an individual at board level with overall responsibility for health and safety.’

1.14
In his speech at the Institute of Employment Rights conference in December 1999, Lord Whitty stated that:
“The second key area is to ensure that Directors are motivated to secure continuous improvements in health and safety standards.  A culture that promotes health and safety within an organisation must come from the top.  We must ensure that there is no room for doubt as to Directors’ responsibilities.”

Voluntary Code will not Achieve the Objectives

1.15
The important purpose is to ensure that companies with a “poor” or “bad” health and safety record – which include some big companies – impose duties upon directors. This will only happen if the duty is imposed by law.

1.16
Unless the duty is imposed by law, there will no increased levels of accountability  since regulatory agencies and the police will be in the same position as now. 

1.17
It should be noted that imposing a legal duty will not add to so-called “regulatory burdens” on companies. Companies already have safety duties. The extent of these duties would not change. All that would change is how these duties are carried out by companies and ensure that this is achieved in the most efficient and effective way.  It will ensure that directors take up the responsibilities that good practice requires them to do.

The “Disaster Action” Proposal
1.18
In a report to be published shortly, Disaster Action makes one proposal – which could be a template for reform.

“ It is proposed here that legal duties for safety should be placed on one or two executive directors, nominated by the board. There is a risk, however, that this could create scapegoat director(s), who are given responsibilities without the financial or other support necessary to fulfil them. … To avoid this, there should also be a duty placed upon the board of directors to provide all financial and other support necessary for the appointed director to carry out his responsibilities.

The basic framework proposed for directors’ duties is set out below.

(1) The directors of a company shall nominate from amongst themselves a director, appointed under Section 84, Table A or by other similar means, as an executive director to have the duties set out below.

(2) If the company has only one director, that person shall be the person who takes on the duty set out below.

(3) The other directors shall act to provide the nominated director with whatever support, whether financial or otherwise, to ensure that he can fulfil this duty.

It is proposed that the nominated director would have the following responsibility: 

It is the duty of the nominated director, to define, implement and monitor a health, safety, product quality and environmental policy so as to ensure, to the standard set down by law, that the company's activities are managed and organised to ensure the health and safety of persons employed in or affected by those activities.

Our explanation for the above wording is as follows:

• ‘define, implement and monitor’: this wording comes from the BSI standards;

• ‘health, safety, product quality and environmental policy’: although it may not be entirely necessary to separate these out, it is probably best to make clear what is being covered;

• ‘to the standards set down by law’: this general wording is required since regulatory law lays down different levels of legal standards for different types of companies;

• ‘activities are managed and organised ...’ This follows the language of the Law Commission in its offence of corporate killing, which has been used in this report's proposed new principle of corporate liability.

2. 
Comparing HSE’s "Enforcement Policy Statement” with that of the Environment Agency

2.1
There needs to a significant re-working of the Health and Safety Executive’s (HSE) written “prosecution policy” which is contained in its “Enforcement Policy Statement”. It is out-moded, confused and lacks transparency. It fails to provide any proper guidance to the public, workers, employers, or to HSE inspectors themselves, about the proper purpose of prosecution and when it should take place. In addition it is inconsistent with the Environment Agency’s (EA) new “Enforcement Policy” and “Guidance for the Enforcement and Prosecution Policy” which, in contrast to that of the HSE, is well thought out and very clear. In fact, unlike the EA, the HSE does not even have any “guidelines” to elaborate its policy and assist its inspectors. A proper and adequate written prosecution policy and guidelines do not automatically translate into the reality of an effective prosecution policy, but this will certainly not be achieved without them. The HSE should amend its prosecution policy to mimic that of the EA, and produce its own guidelines on the lines of those produced by the EA.

2.2
The HSE’s prosecution policy are set out in just a few paragraphs of its Enforcement Policy Statement:

18. 
Enforcing authorities must use discretion in deciding whether to initiate a prosecution. Other approaches to enforcement can often promote health and safety more effectively, but where the circumstances warrant it, prosecution without prior warning and recourse to alternative sanctions may be appropriate.

19. 
The Commission expects that enforcing authorities will consider prosecution when

• it is appropriate in the circumstances as a way to draw general attention to the need for compliance with the law and the maintenance of standards required by law, where there would be a normal expectation that a prosecution would be taken or whether, through the conviction of offenders, others may be deterred from similar failures to comply with the law;

• or there is judged to have been potential for considerable harm arising from breach;

• or the gravity of the offence, taken together with the general record and approach of the offender warrants it, for example apparent reckless disregard for standards, repeated breaches persistent poor standards.

The decision to prosecute must also take account of the criteria set down in the Code for Crown Prosecutors, and in Scotland by the Procurator Fiscal as published in the Crown Office and Procurator Fiscal Service's Annual Report 1992/3 for example evidence and public interest factors.

20.
Subject to the above enforcing authorities should identify and prosecute or recommend prosecution of individuals, including company director and manager, if they consider a conviction is warranted and can be secured."

2.3
The HSE provide no further guidance to HSE inspectors that these three paragraphs. The “HSE Enforcement Handbook” contains no further information on when prosecution is appropriate. In order to indicate the inadequacies of this policy, we shall contrast it with the EA policy and guidelines.

2.4
The EA's policy sets out the general purpose of a prosecution. Paragraph 19 states: 

"[Prosecution] aims to punish wrongdoing, to avoid a recurrence and to act as a deterrent to others. It follows that it may be appropriate to use prosecution in conjunction with other available enforcement tools, for example, a prohibition notice ..." [para 19].

A similar outline of the basic purpose of prosecution is not included in the HSE policy.

2.5
Paragraph 21 of the EA’s policy sets out clearly the same two basic tests laid down in the CPS  Code of Crown Prosecutors – the evidential and public interest tests. 

“A prosecution will not be commenced or continued by the Agency unless it is satisfied that there is sufficient, admissible and reliable evidence that the offence been committed and that there is a realistic prospect of conviction. If the case does not pass this evidential test, it will not go ahead, no matter how important or serious it may be. Where there is sufficient evidence, a prosecution will not be commenced or continued by the Agency unless it is in the public interest to do so.”

The only difference between this and the CPS code is that the CPS Code puts the public interest test the other way around – prosecution should occur unless public interest factors against prosecution predominate: “In cases of any seriousness, a prosecution will usually take place unless there are public interest factors tending against prosecution which clearly outweigh those tending in favour.” 

However the HSE code does not include mention of these two basic tests. Although, the HSE policy states that the CPS Code must be “taken into account”, it is not clear how this fits into the rest of HSE’s policy, and what factors of the CPS code should be taken into account, and how that should take place. HSE’s policy does not explain the relationship between, on the one hand, the "evidential" and "public interest" tests contained in the CPS Code, and on the other hand, the tests in paragraph 19 of the HSE’s own code.

2.6
The EA’s guidelines makes it clear that any preventative action taken by an inspector (i.e. by imposing a prohibition notice) does not replace the need for a criminal justice response. In fact they should go hand in hand. Section 1, para. 2.7 of the guidelines states: 

"Where a criminal offence has also been committed, then in addition to any preventative/ remedial action, one of the criminal offence sanctions i.e., prosecution, formal caution or warning, must be pursued unless otherwise stated in this guidance". [emphasis added].

Section 2, para 2.4 further clarifies this: 

"In responding to an offence, officers must consider deploying the most effective protective enforcement response available as well as considering whether prosecution, formal caution or warning is appropriate." [emphasis added]

The HSE’s policy fails to make this point. In fact it appears to suggest the opposite; that preventative approaches could well be an alternative to criminal justice approaches. It states "Enforcing authorities must use discretion in deciding whether to initiate a prosecution. Other approaches to enforcement can often promote health and safety more effectively.” This is an outdated approach – in conflict with the CPS code tests - and should be replaced by the guidance contained in the EA policies.

2.7
The EA’s policy gives advice on what is a "cautioning" and a "warning".  Para 30 states that:

 
"A caution is the written acceptance by an offender that they have committed an offence". 

Para 31 states that:

"A warning is a written notification that, in the Agency’s opinion, an offence has been committed. It will be recorded and may be referred to in subsequent proceedings."

The EA’s policy should have clearer guidance on when to use a caution and a warning. However, the possibility of using “cautions” and “warnings” – which we believe should only be used infrequently - are not even mentioned in the HSE’s policy
. 

2.8
Paragraph 28 of the EA policy sets out a series of factors where, assuming there is sufficient evidence, “the agency will normally prosecute”. These are clear and explained.

Instead paragraph 19 of the HSE policy sets out a series of factors where the “Commission expects that enforcing authorities will consider prosecution …”. Not that they will normally prosecute! 

In addition, paragraph 19 of the HSE policy is drawn so widely as to be almost meaningless. Indeed it is phrased in such a way that almost every breach of law discovered by an inspector could, if this test was applied, result in an inspector considering whether there should be a prosecution – which runs against what the rest of the policy suggests. It could certainly be argued, that in relation to almost every breach either (i) "[prosecution] is appropriate in the circumstances  as a way to draw general attention to the need for compliance with the law and maintenance of standards required by law", or (ii) that "there would be a normal expectation that a prosecution would be taken" or (iii) "through the conviction of offenders, others may be deterred from similar failures to comply with the law"

This paragraph is also circular. The policy states that prosecution should be considered “where there would be a normal expectation that a prosecution would be taken”, but does not state what factors should exist for there to be a “normal expectation” of a prosecution. How can any inspector apply this?

2.9
The EA policy makes it clear that the Agency will normally prosecute when an offence has resulted in harm. It states that: “incident or breaches which have significant consequences for the environment or which have the potential for such consequences” will normally result in prosecution.

Section 2 para 3.1, further states that: "In general, the greater the effect or potential effect, the greater the probability of prosecution." The guidelines then set out a list of "environment impact categories" relating to different levels of harm.

The HSE’s policy on this is confused. It states that an inspector should consider prosecution, where “there is judged to have been potential for considerable harm arising from breach”. What about when actual harm has taken place, as a result of the breach? 

2.10
Para 24 of the EA policy gives relatively clear guidance on when the Agency should prosecute directors or manager. It states that:

 
"Action may also be taken against such officers (as well as the company) where it can be shown that the offence was committed with their consent, was due to their neglect or they 'turned a blind eye' to the offence or the circumstances leading to it." 

The HSE’s policy simply states that “enforcing authorities should identify and prosecute or recommend prosecution of individuals, including company director and manager, if they consider a conviction is warranted and can be secured." But again this is circulal. It begs the question, when is a conviction warranted? The policy does not provide any answer to this basic question.

2.11
The EA Guidelines also has a section on "Consideration of Previous History". Section 1, para 10.2 states: 

"In reaching a decision on the most appropriate enforcement action, consideration will be given to all relevant previous warnings, formal cautions, statutory notices and prosecution which have occurred within a period of 6 years prior to the date of the action."  

The HSE policy does not mention this. The HSE’s Enforcement Handbook – which is for some reason confidential – does provide some guidance to its inspectors on “previous character”
 but it does not say how many years are relevant.

Para 10.4  of the EA guidelines states:

"Where the operator is responsible for a number of sites or operations, then the previous offence history for one site will be relevant to the decision-making process for the others if the circumstances are such that the operator should have learnt from previous enforcement action ...". 

The HSE handbook does not even provide any guidance to its inspectors on this issue.

3. 
Reforming the Protocol of Liaison

3.1
As you know in April 1998, the HSE, ACPO and the CPS published a document titled: “Work-Related Deaths: A protocol for liaison”. The key innovation in this protocol was that it required a “police detective of supervisory rank” to attend the scene of a work related death and “make an initial assessment about whether the circumstances might justify a charge of manslaughter or other serious criminal offence.” We have a number of concerns relating to this protocol

3.2
Only Sudden Deaths?
Although, not explicitly ruling it out, the protocol is clearly intended to deal with sudden deaths, not deaths resulting from long term chemical exposure (i.e. industrial disease). We are aware that until 1996, the “year and a day rule” prevented these from being dealt with as manslaughter since the deaths (in almost all cases) would have resulted over a year and a day from the “gross negligence” in question. However, this rule no longer applies.
 Therefore any death, since then, resulting from grossly negligent conduct also post-1996, could be treated as manslaughter. These cases may not be common – as many of these deaths take place more than five years since the conduct in question -  but currently there are no procedures to ensure that when they do take place, they are investigated.

In addition to the application of manslaughter, these deaths could  trigger off prosecutions for an offence under section 23 of the Offences against the Persons Act 1861: “Maliciously administering poison etc., so as to endanger life or inflict grievous bodily harm.” The year-and-a-day rule does not and never has applied to this offence – so individuals could be prosecuted now for offences that they committed many years ago. Whilst, the wording of the title of this offence – and indeed the offence itself - may appear to suggest that this is far-fetched, this offence, in our opinion, has, been interpreted by the courts (see: R v Cunningham
 and R v Gillard
) in such a way as to allow a director, who recklessly exposes a person to a dangerous chemical to be convicted of this offence.  In fact this offence has far wider application to simply deaths resulting from industrial disease, since the offence can been committed even when no death has taken place.

Again, at the moment, the HSE has no procedures to filter those cases out and the protocol does not deal with this offence.

3.3
Major Injuries
The protocol does not deal with major injuries and the possible application of section 20 of the Offences against the Persons Act 1861: Inflicting bodily injury, with or without a weapon. This states that: “Whosoever shall unlawfully and maliciously wound or inflict any grievous bodily harm upon any other person, either with or without any weapon or instrument shall be liable to imprisonment for five years.”

Again whilst the wording may suggest that this offence does not apply to the conduct of directors or managers, this offence, in our opinion, has been interpreted by the courts (see R v Burstow)
 in such a way as to allow a director who recklessly causes serious injury to be prosecuted. 

3.4
 HSE Justification for Status Quo

We wrote to Richard Clifton of the HSE Policy Unit in relation to the application of the Offences against the Persons Act 1861, and the amendment of the Protocol. He responded that, “the HSE has no plans to extend the HSE/CPS/ACPO Protocol to cover accidents other than those that led to death.” Below are the HSE arguments, and the reasons why, from our perspective, they are highly inadequate. 

3.5 
“Quite apart from questions of strict application of the law on GBH in respect of accidents at work, a judgement needs to be made as to the likelihood of securing a conviction and the possible public outrage if a prosecution for GBH were to fail when more obvious and conventional approaches under health and safety legislation had not been tried.”

It appears that the HSE is simply repeating the same – and now discredited - arguments that were used by the HSE in the later 80’s and early 90’s to forestall consideration of the crime of manslaughter. 

1. No one is suggesting that any person should be prosecuted without applying the Crown Prosecution Service’s (CPS) Code of Crown Prosecutors where a “reasonable prospect of conviction” is required before a prosecution can go ahead. The HSE therefore need not worry himself about the judgement that “needs to be made as to the likelihood of securing a conviction” since this will be made by the CPS itself. 

Since the CPS can and will only prosecute when there is sufficient evidence, the risk of any “public outrage if a prosecution for GBH were to fail”, will be the same risk that the CPS faces whenever it prosecutes a person for any serious criminal offence, when a lesser offence is available.

Anyway, the HSE’s point, apart from being inaccurate is a red herring. The protocol is not about levels of evidence and whether to prosecute for an offence. It is about ensuing that certain conduct is investigated by the police. What we are concerned about is ensuring that corporate conduct which might allow for a prosecution under the OAPA 1861 is investigated by the police. 

2.
This paragraph indicates that the HSE is content for serious criminal conduct to be prosecuted using offences that fail to reflect the conduct’s seriousness, even when the appropriate offences do exist. So, for example, the HSE has no problem if conduct which could be prosecuted under section 20 of the OAPA 1861 (that is reckless conduct that causes serious injury) is prosecuted under health and Safety law which concerns negligent conduct unrelated to any injury. Or if conduct which could be prosecuted under Section 23 of the OAPA 1861 (that is recklessly exposing a person to a noxious substance that endangers their life) is prosecuted under health and safety law.

It is the Centre’s opinion that companies and their managers/directors should, in principle, be prosecuted for offences which reflect the conduct they are alleged to have committed. This is not just us saying this. It is in fact a requirement of the Code of Crown Prosecutors. Section 7.1 states that “Crown Prosecutors should select charges which (a) reflect the seriousness of the offending. …”

Indeed the HSE acknowledges this principle in relation to deaths. The point of the protocol of liaison is to separate out serious criminal conduct that should be prosecuted for manslaughter, from that which should be prosecuted under health and safety law. If the HSE acknowledges that this should happen in relation to gross negligence and death, it should certainly happen in relation to recklessness (which is considered to be a more serious state of mind than gross negligence) and major injuries. The HSE’s policy at present appears totally inconsistent. 

Again, the HSE appears to be suggesting that where there is evidence of conduct that recklessly endangers the life of a worker, it should be prosecuted for a lesser offence. Again, if this is the case, it would be in breach of the code of Crown Prosecutors.

3.6
“We believe that the better course is to continue with our efforts to underline the serious and criminal nature of health and safety offences. Both Ministers and the Health and Safety Commission attach considerable importance to this work as was demonstrated by Lord Irvine’s recent speech to the Magistrate’s Association when he said that someone injured as a result of a breach of the Health and Safety at Work Act is no less a victim than someone who is assaulted.

1. Although we agree that the “the serious and criminal nature of health and safety offences” should be underlined, the HSE appears to conflate the corporate “conduct” that is subject to a prosecution for a health and safety offence and the “offence” itself. For while the conduct is often “serious”, indeed very serious, it must be recognised that the offence itself is not that serious.  This is for a number of reasons, including (a) the fact – unlike almost every other serious offence – health and safety offences are unrelated to the harm that may have been caused, and (b) they can be proved through evidence of simple negligence rather than reckless conduct. 

2. In addition, whilst the Lord Chancellor is of course correct to say that “someone injured as a result of a breach of the health and safety at work act is no less a victim that someone who is assaulted”, the meaning that Richard Clifton attaches to this comment appears to be misguided. If a person dies as a result of a pure “accident” in the real meaning of the word, then at one level that person is just as much a victim of the incident in question as a person killed through murder – and no doubt both families will grieve in the same way. However, the key question is not about the similarities of “being a victim”, but about the position of the person who “caused” the death. Has the person committed a crime and if so what crime? And clearly, going back to the Lord Chancellor’s comments, the person who assaults another is different from the person who causes injury though breaching the health and safety at work Act. This is because, as discussed further below, in order to be convicted of “assault” you have to have acted recklessly or intentionally, and indeed that the recklessness or intentional conduct caused the injury. In contrast to be convicted of a health and safety at work act offence, “any neglect” is enough, and it is not necessary to show that this neglect caused the injury. It should therefore be clear that the person who assaults, commits a more serious offence than the person who commits a health and safety.

3.7 
“Our approach is further assisted by the Government’s declared intention, as soon as legislative opportunity arises, to increase penalties for health and safety offences, including making imprisonment available for most such offences in both the lower and the higher courts.”

We agree that fines should be higher and that imprisonment should be available. But that is not the point.

3.8
“Our efforts are potentially undermined by your publicly expressed view that only prosecutions under offences against the person legislation, rather than under the specific legislation put in place by Parliament on health and safety can really match the seriousness of work related offences.

This suggests that the idea of prosecuting directors for OAPA 1861 offences undermines the seriousness of health and safety offences. We don’t see why the HSE should think this. Does prosecuting some directors for manslaughter  (when it is judged they have acted with gross negligence) undermine the seriousness of prosecuting a director under section 37 of the Health and Safety at Work Act? Of course it does not. It is understood by all that ‘gross negligence’ is more serious than ‘negligent’ conduct and so should be prosecuted for a more serious offence. If this is the case with gross negligence, then it is all the more the case for recklessness.

3.9
No monitoring
There has been no analysis by the HSE or anyone else about how effective the protocol has been. In particular, one key question is how the police are interpreting what is required by an “initial assessment”. We have anecdotal evidence that in some cases – and we do not know how widespread this is at the moment – it is interpreted very narrowly. As a result the police do not undertake any proper investigation. Whilst this is a matter for the police and the Home Office, the HSC are the lead organisation in the protocol so we believe that the DETR has some responsibility for ensuring that the protocol works effectively. 

4. 
Investigation of Major Injuries

4.1
Our position on the need to ensure that there should be a far higher level of investigation of reported major injuries has been set out in detail in our evidence to the Environment Sub-Committee of the Select Committee on the Environment, Transport and the Regions. Some further points need emphasising,

Comparison with the Environment Agency

4.2
The HSE’s failure to investigate major injuries should be contrasted with the policy and record of the Environment Agency. 

The EA’s Customer Charter states:

“We will assess how serious all reported pollution incidents are (not necessarily by going to the site) within two hours. When we assess an incident as an emergency, we will deal with it within two hours of it being reported during normal working hours. We will deal with it in within four hours at other times. We will generally deal with less urgent incidents within 24 hours.”

In 1998/9, there were 28,670 reported incidents of water pollution. This is more than the total number of reported major injuries. ALL of these incidents were investigated by the Agency. In addition, in 1997/8 there were 1043 separate “fish kill incidents” of which 940 – that is 90% - were investigated.

Comparision with Major Injuries on the Road

4.3
This has been set out in our evidence to the select committee. 

16. The Metropolitan police, for example, categorises certain reports as “incidents requiring immediate response”. This definition includes any reports of “serious injury to people”. The police responds to all of them.  Not only that; the police also has a local target time of 12 minutes for responding to such incidents, and in the last two years succeeded in achieving this target in over 88% of cases.
  South Yorkshire and Durham police authorities also includes reports of an “injury” as a trigger for an “immediate response”. In addition, 15 further police authorities include “road traffic incidents that result in an injury/serious injury” as “incidents requiring immediate response.” These police forces respond to over 80% of all of these reports within 20 minutes

17.The major injuries reported to the HSE are just as likely to be the result of criminal conduct as the “injuries” - particularly road traffic ones – which are defined by the police as “requiring immediate response”. Yet the HSE does not even respond to 88% of those major injuries reported to it – and that is before one considers the time it takes the HSE to respond to those injuries it does investigate.  It would be considered intolerable if the police failed to investigate 88% of serious injuries on the road. The same level of criticism that would be attached to the police in such a situation, should be focused on the HSE.
A number of points need to be made:

1. The offences that govern safety on the road, are similar to those that govern workplace safety.

2. The sort of conduct that could result in a criminal charge on the road and at work are similar i.e. negligence or recklessness.

3. Yet despite that every major injury on the road is investigated by most forces.

4. The policy of many police forces is to attend the scene of every major injury within 20 minutes and they succeed in achieving this in the vast majority of cases. Even when the HSE does investigate a major injury, it may be after a day or two if not longer before an investigation is initiated.

What is the justification for such a different response? 

Lack of Guidance given to HSE Inspectors

4.4
What is of great concern to us, is the lack of guidance that has been provided by the HSE to its inspectors on when an injury should be investigated. At present, the only guidance given to an HSE inspector is that s/he should take into account the following factors: 

• the actual and potential severity of the event:

• the seriousness of any potential breach of the law;

• the track record of the duty holder;

• enforcement priorities, both national and local

• the practicality of achieving results

• the relevance of the event to a wider range of circumstances

Jenny Bacon has confirmed to us that HSE inspectors are provided with no further guidance. This is inadequate for the following reasons:

4.5
Inspectors are not told what “weight” should be given to any of these factors i.e. which factors are most important. Clearly the seriousness of the injury is not judged as the key criteria since if this was the case, one would imagine that every “amputation” or “blinding” or “major burn” would be investigated, which is clearly not the case. 

4.6
Inspectors are not told whether one factor can outweigh all other factors. There is no guidance about whether, for example, the fact that a worker suffered an amputation of a hand or part of a hand, could outweigh the fact for example there was no track record of the duty holder, or it doesn’t fit into “enforcement priorities”?

4.7
Inspectors are not told how to assess any of these criteria. How does an inspector compare the “actual” severity (which presumably means the level of injury) of two different injuries? Is a burn more serious or less serious than an amputation? How bad does the track record have to be of a company before an inspector should consider investigating an injury? If one company has been prosecuted for a previous incident, and another company has received two prohibition notices, which has a worse track record?

4.8
How can an inspector judge the “seriousness of any potential breach of the law” when the RIDDOR reports are filled in by the company itself?

4.9
What does “enforcement priorities” actually mean? Could it mean that because the chemical industry is not a priority at a particular time when an injury takes place in the chemical industry, it will not or might not  be investigated?

4.10
What does the “practicality of achieving results” mean? What “results” are being referred to? If it means, “preventing a recurrence”, or “bring the company to account” how can either of those be judged without undertaking an investigation in the first place? 

4.11
What does, “the relevance of a wider range of circumstances” mean? It is an extremely vague statement


HSE Peer Review

4.12
Jenny Bacon has informed us that following from the Newsnight programme, broadcast on November 1999, the HSE undertook a “peer review” of 1007 major injuries which were not investigated, “checking the decision not to investigate against the Commission/Executive’s criteria for non-fatal accident investigation”.

It is not clear, how that was possible without knowing what weight should be given to any of the factors above, and what those factors actually mean. The conclusion of the peer review apparently indicated that “the ‘cock-up’ rate was an extremely low percentage”. We can not see how such a conclusion could have been made when the HSE itself can’t know which injuries should have been investigated, in the first place? 

4.13
Clearly, the reason why only 11% of major injuries are investigated is because of lack of resources – in terms of time and number of inspectors - not because the injuries fail to fit the criteria laid down. If the HSE are not going to investigate every major injury, then there must be a much clearer set of criteria which will assist inspectors which injuries should be investigated.

5. 
Inspectors should not be Prosecutors

5.1
HSE Inspectors currently prosecute all cases that take place in the magistrates court. should not be prosecuting cases. This is because HSE inspectors are specialist in the technical sides of health and safety – not in legal advocacy, criminal law or criminal procedure.  At the moment, HSE inspectors prosecute all cases which take place in the magistrates court
. Therefore, the vast majority of cases - which includes those cases that involve companies that have briefed top barristers - are prosecuted by HSE inspectors, who have no special legal training.. 

5.2
Local Authorities, who also prosecute health and safety cases, do not use their Environmental Health Officers to prosecute cases  - for exactly the reasons explained above. They instruct their legal departments or they brief outside lawyers. The Environment Agency also does not use its inspectors to prosecute cases; they have lawyers based in regional officers headed by a Chief Prosecutor. 

5.3
Apart from HSE inspectors lacking the experience and skills required, it is a waste of HSE inspectors’ time to prosecute these cases themselves. They should be using their health and safety expertise in either investigating more injuries or involved in a higher number of preventative inspections.

6.
Lack of Guidance about refering to Crown Court

6.1
The HSE has no proper guidelines about when the its inspectors should press the magistrates courts to refer a case to be heard in the Crown Court. In order to explain this, it is necessary to set out some criminal procedure.

All health and safety offences can be tried in either the magistrates or the Crown court. As a result, where a company (or individual) has been charged, the magistrates court must hold a “mode of trial” hearing at which a decision will be made as to whether the case will be heard in the magistrates court of Crown Court.

If the defendant pleased guilty then the HSE (and the vast majority of cases are guilty pleas), the HSE inspector should, in the words of HSE’s enforcement handbook, “emphasise any aggravating features or particuarly serious aspects of the case which lead you to believe it is more suitable for trial on indictment.” It is upto the Justice’s clerk to advise the magistrates of their sentencing powers, who will then decide whether the case should be dealt with by them or committed to the Crown Court for Sentence.

If the court is minded to refer the case to the Crown Court, the defendant must be informed of the court’s proposed course of action and be given an opportunity to oppose it. If such a defence submision is made, and the court finds it persuasive, the court should allow the HSE inspector to make further representations. At that stage the HSE inspector is entitled to bring to the attentionof the court all relevant aspects of character and antecedents, including relevant previous convictions. [nb: look at TLR, May 18, 1998, R v Warly etc and 1990 3 All Er 979

If the defendant pleads not guilty – (which occurs in a minority of cases – both the HSE inspector and the defendant company will be asked whether they want summary trial or trial on indictment. If the HSE wants the case to go to the Crown Court, but the defendant wants the case to be heard summarily, then the HSE must give its reasons – though it should not mention the defendant’s previous convictions. The court will then decide in which court the case should be heard.
6.2
HSE inspectors are given no guidance
 on when they should argue that cases – where the company has pleaded guilty – should be heard in the Crown Court. The HSE Enforcement Handbook – kept confidential - states that “When deciding to recommend trial on indictment you should consider the factors mentioned in Chapter 1”. However chapter 1 is simply the “Enforcement Policy Statement” that provides no guidance at all on this issue.

6.3
HSE inspectors should be given clear criteria to assist them in deciding whether they should press for a case to go to the Crown court or not. These could include, for example, cases where a death or major injury has taken place, or where a person’s life was placed at great danger or where the company’s conduct was particularly bad etc. 

6.4
The level of harm caused is one factor that magistrates should take into account when deciding in which court a company should be sentenced. This significance of “harm” is clear from the “Mode of Trial Guidelines” issued in 1995 by the Lord Chief Justice. This states that a magistrate should try “either way offences” in the magistrates courts unless one or more of a number of factors exist in an offence. The level of harm caused is often one of the factors that is often mentioned. So for example, in relation to:

• the offence of Criminal Damage, one factor is whether the “damage is of a high value”; 

• the offence of dangerous driving, one factor is the“degree of injury or damage sustained”; 

• the offence of indecent assault, one factor is“the serious nature of the assault;”:

• the offence of “victim to and neglect of children” one factor is “substantial injury”; 

• public order offences, one factor is “significant injury or substantial damage” 

HSE inspectors should be advised to explain to the courts the level of harm that was caused as a result of an offence.
6.5
The HSE also fails to advise its inspectors that they should inform the magistrates court of the turnover and profits of a company where it is clear that a maximum £20,000 fine may well be insufficient. Informing the court of the wealth of the company is crucial to a magistrate. This is because section 19 of the Magistrates Court Act 1980 obliges magistrates to have regard to  a number of factors in deciding whether an offence is more suitable to be heard in the Crown court -  one of which is “whether the punishment which a magistrates’ court would have power to inflict for it would be adequate.” In relation to companies, the question of whether the punishment a magistrate can impose is adequate, depends on the wealth of the company. For a small company, a £20,000 fine may be a great punishment. For a large company it may be entirely insignificant. 

7.
Supporting Proportionate Fines

7.1
Last year, the Home Secretary – presumably under the influence of the DETR – directed the Sentencing Advisory Panel, under section 81(3) of the Crime and Disorder Act 1998 to propose to the Court of Appeal that it should frame a sentencing guideline on environmental offences. In October 1999, the Panel published a consultation document setting out the Panel’s view on the sentencing of these offences. 

7.2
One of the key issues is the extent to which the fine does or does not reflect the means of the company. The Panel’s final document is still being drafted, however, in relation to the “means of the company”, the consultation document made the following proposals:

4.19
The fine which is imposed should reflect the means of the company concerned. In the case of a large company the fine should be substantial enough to have a real economic impact which, together with the attendant bad publicity resulting from prosecution, will create sufficient pressure on management and shareholders to tighten regulatory compliance and change company policy. It should be recognised that where pollution on a substantial scale has been occasioned by a large company, it is only the company itself (rather than individual directors) which will have the financial means to meet a fine proportionate to the degree of damage which has occurred.

4.22 4.22
There is no settled formula for determining the level of fine which a corporation should pay. …. The Panel is of the view that the establishing of a more settled formula for determining the level of fine in cases involving corporations would enhance consistency in sentencing. It is recognised, however, that there is great diversity in the scale and nature of companies and that a simple measure of fine which would be applicable across this range may be difficult to find. Any such measure might take account of a number of different factors, including:

• turnover (the sales revenue of the company over, say, the last three years);

• profitability (the scale of net profits before tax and dividends over the last three years) and

• liquidity (the value of current short-term assets set against short-term liabilities).
4.23
It might be possible to express the fine as a percentage of one or more of these measures.

7.3
This should be compared with the sentencing guidelines set out in the case ofHowe and sons (Engineers) 
. Although the Court of Appeal stated that the ‘fine should reflect not only the gravity of the offence but also the means of the offender’, it  specifically ruled out that the fine ‘should bear any specific relationship to the [company's] turnover or net profit’. In addition, it did not suggest that the courts should, on a routine basis, receive information about the financial affairs of the company. A company need only supply this information to the court when the company ‘wished to make any submission ... about its ability to pay a fine’. 

7.4
We propose that the DETR should request the Home Office makes a request to the Sentencing Advisory Panel that it proposes to the court of appeal that it should frame a sentencing guideline on “health and safety” offences. This would ensure consistency in relation to sentencing between “health and safety” and “environmental” offences.
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