JOINT OPINION OF COUNSEL ON THE PROPOSED CRIMINAL OFFENCE OF CORPORATE KILLING 

AND ITS COMPATIBILITY WITH THE ECHR

I.
INTRODUCTION

1. We are asked to advise the Centre for Corporate Accountability whether the proposed new offence of Corporate Killing, as recommended by the Law Commission Report No. 237, Legislating the Criminal Code: Involuntary Manslaughter (1996) and the Home Office Consultation Document (2000) based on that Report, would be compatible with the European Convention on Human Rights if the new offence 

(a) does not apply to unincorporated bodies; and

(b) in particular does not apply to Crown bodies.

2. We are asked to advise in particular as to whether restricting the scope of the new offence in this way would be compatible with the requirements of Articles 2, 13 and 14 of the ECHR.

3. For the reasons set out more fully below, we advise, in short, that excluding unincorporated bodies from the scope of the new offence, or allowing Crown bodies a defence of Crown immunity, will inevitably lead, in certain circumstances, to the UK being in breach of 

(i) 
its procedural obligation under Article 2 ECHR to put in place an efficient and effective system of judicial remedies including, in certain circumstances, recourse to the criminal law;

(ii)
its obligation under Article 13 ECHR to provide an adequate and effective domestic remedy in respect of breaches of the right to life under Article 2; and

(iii)
its obligation under Article 14 ECHR to secure the enjoyment of those rights (under Articles 2 and 13) without discrimination which lacks an objective and reasonable justification.

4. However, before considering the likely proposals for reform of the law of manslaughter, we deal with the question of why the current law is itself in potential violation of the Convention and why reform is therefore necessary.

II.
THE ECHR AND RIGHT TO LIFE PRINCIPLES 

5. Article 2 of the Convention imposes three obligations upon the state. First, the state is under a negative duty not intentionally to deprive a person of his/her life, save in the limited circumstances outlined in Article 2(2): McCann v. United Kingdom (1996) 21 EHRR 97. Second, the state is under a positive duty to take reasonable steps to safeguard the lives of individuals, especially in circumstances where there is a known real and immediate risk to their lives: Osman v. United Kingdom (1998) 29 E.H.R.R. 245. Third, the state has a procedural duty to investigate a death where it is arguable that either the negative or the positive duty to protect life has been breached: Edwards v. United Kingdom (2002) 35 E.H.R.R. 19.

6. With regard to the positive duty to protect life the state is obliged to provide an adequate protection for individuals against serious risks to life. This includes risks to individuals created by state authorities, be it law enforcement agencies, prisons, hospitals or the military: Osman, McCann, Edwards (ante). See also Powell v. United Kingdom, App. No. 45305/99, Decision of May 4, 2000 (concerning State hospitals).  The obligations are binding on local or central government departments whether acts or omissions are responsible for the creation and/or continuation of unacceptable environmental risks: Oneryildiz v. Turkey, App. No. 48939/99, Judgment of June 18 2002. The positive obligation to protect life also covers risks created by non-state authorities or individuals against other individuals: Stubbings v. United Kingdom (1997) 23 EHRR 213; A. v United Kingdom (1999) 27 EHRR 611; Osman (above).

7. The test for a breach of Article 2 is a high one. It is engaged where the existence of a real and immediate risk to the life of an identified individual or individuals  is known or ought to have been known at the time, and those in a position to avert the risk failed to take measures within the scope of their powers which, judged reasonably, might have been able to avoid that risk: Osman, ante, para 116. In deciding what is reasonable it is necessary to take into account the competing requirements for resource allocation inevitably experienced by public service agencies: Keenan v United Kingdom (2002) 33 E.H.R.R. 38. As to the objective basis of the “real and immediate risk” – see R. (DF.) v. Chief Constable of Norfolk Police [2002] EWHC 1738 (Admin) at [para 38] and R. (Hurst) v. H.M. Coroner for Northern District of London [2003] EWHC 1721 (Admin).

8. The State’s primary duty under the first sentence of Article 2 ECHR is to secure the right to life by putting in place effective criminal law provisions to deter the commission of offences against the person, backed up by law-enforcement machinery for the prevention, suppression and sanctioning of breaches of such provisions: see Osman, ante,  at para. 115.  

9. Not every risk to life, however, ought necessarily to give rise to criminal liability. The Strasbourg case law does not reach this conclusion. As van Dijk and van Hoof observe, “The right to life does not afford a guarantee against all threats to life, but against intentional deprivation and careless endangering of life.  The latter must be prohibited and made punishable by law except for those cases in which Article 2 permits such deprivation of life”: Theory and Practice of the European Convention on Human Rights (3rd edn., 1998) p. 297.  the case-law of the Court of Human Rights makes clear that there are various key requirements with regard to the ambit of the criminal law:

(i)  Firstly, the case law indicates that a serious violation of either Article 2, 3 or 8 ought to give rise to criminal liability; and that in those circumstances the availability of a civil remedy is not enough: Oneryildiz v. Turkey, App. No. 48939/99, Judgment of June 18 2002, at para 90; X. and Y. v. The Netherlands, 8 EHRR 235.

(ii) Second, the terms of domestic criminal law, including defences and exceptions, may give rise to a convention violation of Article 2 and/or 3: A. v United Kingdom (1999) 27 EHRR 611. In A. v. United Kingdom, the European Court of Human Rights found that the availability of a lawful correction defence in relation to a charge of assaulting a child was found to constitute a violation of Article 3. The common law defence was subsequently refined in R. v. H. [2002] 1 Cr. App. R. 7, CA, in order to bring it into line with the requirements of Article 3. 

(iii) Third, the criminal law must provide adequate protection for individuals against human rights violations by other private individuals: A v. U.K., Osman v UK, ante. 

(iv) Fourth, vulnerable individuals are entitled to “protection by way of effective deterrence” against serious breaches of their personal integrity or right to life: Z. v. United Kingdom (2002) 34 EHRR 3. This includes persons who are vulnerable per se – i.e. children (A v U.K, ante), people in care (Z v. U.K, ante), and prisoners (Edwards v U.K., ante). It also includes people who are vulnerable because of known risks in society - i.e environmental risk (Oneryildiz v, Turkey, ante), racism (Menson v. U.K., App. No. 47916/99, Decision of May 6 2003), and sexual abuse (X. and Y. v. The Netherlands, ante).

10. Closely aligned to the above principles is the importance to the bereaved in seeing an effective investigation and appropriate punishment for those responsible for human rights violations. This recognition appears in recent judgements of the European Court and relates closely to the obligation to investigate unlawful deaths and punish those responsible for them: e.g. Oneryildiz v Turkey, ante, at para 91.

III.
APPLICATION OF THE ECHR PRINCIPLES TO DOMESTIC LAW

(a) The Common Law of Gross Negligence Manslaughter

11. The Law Commission and the Home Office Consultation document acknowledge that the current criminal law is deficient:

(i) because the common law test for gross negligence manslaughter is circular requiring the jury to only convict a defendant for committing the crime if they conclude that the negligence was criminal (R. v. Adomako [1995] 1 A.C. 171 and see recently R.. (Rowley) v. Director of Public Prosecutions, [2003] EWHC 693 Admin); and

(ii) because the common law concept of attribution underpinning corporate criminal liability, which requires proof of the gross negligence of a controlling mind of the organisation, provides insufficient guarantees against organisations allowing serious dangers to life and limb to come into existence and thereafter remain (Attorney-General’s Reference (No. 2 of 1999) [2000] Q.B. 796).

12. As to the principal criticisms of the law of gross negligence, the case of Oneryildiz v. Turkey, App. No. 48939/99, Judgment of June 18 2002 is an important development because the Court found a violation of Article 2 in circumstances where the local Mayors were prosecuted for negligent omissions in the performance of their duties (under para 230 of the Turkish Criminal Code) but were not prosecuted for negligently causing the death of a number of inhabitants of a shanty town on the edge of slum land that was the subject of a fatal mud slide. The case is significant because it demonstrates that the imposition of criminal liability per se is not sufficient for the purposes of Article 2: it must be criminal liability which establishes the violation of the right to life and which reflects the seriousness of the conduct causing death.

13. As to the approach of the European Court to the principle of attribution, there is no definitive decision. This is in part not surprising in so far as most cases in Strasbourg concern the violation by the state signatory, and do not focus upon individual organisations. This was commented upon by the Court of Appeal in R. (K.) v. Camden and Islington Health Authority [2002] Q.B. 198: that it was unnecessary for the ECHR to identify which of a range of various organisations was responsible for committing a breach (in that case detention of a mental health patient in contravention of Article 5) (paras 47). 

14. In this country it is important that there are effective remedies made available for violations that breach Convention rights. Moreover, when the breaches are serious, the criminal law must make such remedies available. For this reason, we advise that the current law of gross negligence manslaughter and corporate manslaughter is at risk of breaching the United Kingdom’s obligations under Article 2 and 13 in relation to a sufficiently serious case. 

15. Two factors in particular would aggravate any potential breach. Firstly, if the victims were particularly under the control of state agencies: e.g. the subject of a fatal shooting by the army where the planning of the operation was deficient (see McCann v. U.K., ante), or a death in custody (see Edwards v. U.K., ante).  Secondly, if the individuals were at risk of particularly serious and obvious environmental and/or industrial hazards. These include various risks overshadowing public spaces and utilities and private work places.

(b) Crown Immunity

16. Under the present law, Crown bodies enjoy a general immunity from criminal liability: see M. Sunkin, “Crown Immunity from Criminal Liability in English Law” [2003] Public Law 716.  This immunity applies both in relation to common law crimes, including gross negligence manslaughter, and in relation to regulatory offences such as breaches of the health and safety legislation, even where death has occurred.

17. The Health and Safety at Work Act 1974 provides for the various duties imposed on employers by the health and safety legislation to bind the Crown in the same way as they bind other organisations, but expressly provides that the provisions concerning enforcement notices and prosecutions for health and safety offences do not bind the Crown. Instead, the Health and Safety Executive has developed a process of ‘crown censure’ whose aim is to “seek acknowledgment of the problem and to obtain an undertaking to improve standards of health and safety.” It does not involve a trial, witnesses, a magistrate or Judge and does not take place in an open forum.

18. Crown immunity from liability for common law crimes such as manslaughter, and for health and safety offences causing death, gives rise to a clear risk of a breach of the Convention principles set out above.  Where a Crown body is responsible for causing death by gross negligence, or a breach of health and safety law which has led to death, the lack of a criminal law mechanism for holding such a body to account may well, in the circumstances, lead to a breach of the obligation in Article 2 to protect the right to life by law.  The Crown Censure process is not an adequate replacement for a criminal justice process. Access to a civil remedy may not, in certain circumstances, be sufficient to discharge the State’s obligation under Article 2.

IV.
PROPOSALS FOR REFORM 

19. The new offence of “corporate killing”, as set out in the Law Commission draft bill annexed to its final report published in 1996 and which was supported by the Home Office in its consultation document published in 2000, is as follows:

(1) A Corporation is guilty of corporate killing if:

(a) a management failure by the Corporation causes a person’s 

death and;

(b)
that failure constitutes conduct falling far below what can reasonably be expected of the corporation in the circumstances.

(2) For the purposes of subsection (1) above – 

(a) there is a management failure by a corporation if the way in which its activities are managed or organised fails to ensure the health and safety of persons employed in or affected by those activities; and

(b) such a failure may be regarded as a cause of a person’s death notwithstanding that the immediate cause is the act or omission of an individual.

(3) A corporation guilty of an offence under this section is liable on conviction on indictment to a fine.

20. The Law Commission in its 1996 Report did not recommend that the proposed offence of corporate killing be made applicable to unincorporated bodies at that time.  The Home Office’s 2000 consultation paper, however, agreed that as there is often very little difference in practice between an incorporated body and an unincorporated association, to restrict the scope of the offence in this way “could lead to an inconsistency of approach and these distinctions might appear arbitrary” (para. 3.2.3).  The Government, wishing to avoid creating such artificial distinctions between incorporated and unincorporated bodies, therefore preferred a more inclusive approach: it proposed that the new offence should apply to “undertakings” as defined in the Health and Safety at Work Act 1974, which would catch unincorporated as well as incorporated bodies.

21. There is some suggestion that the Government is considering reverting to the Law Commission’s approach of restricting the proposed new offence to bodies which are incorporated.  It has been suggested that the reason for such a reversion would be a wholly practical one: that unincorporated bodies cannot be made criminally liable without introducing a series of consequential amendments to other provisions, which would have serious implications for the structure of the law of criminal responsibility.  At present we are instructed that no more precise definition of the obstacles to making unincorporated bodies liable has been articulated.

22. There is also some suggestion that the Government is considering making another change from the Home Office’s Consultation Paper of 2000.  That consultation paper proposed that Crown immunity would be available to Crown bodies, who could not therefore be prosecuted for the proposed new offence.  Instead, a declaratory “remedy” would be made available against Crown bodies which would be prospective only in its effect.  The suggestion is that Crown immunity should not apply to the new offence.  If this suggestion is true, it appears that the Government has accepted the force of the criticism that such a differential application of the new offence to the public and private sectors would appear unfair, privileging the public sector over the private.  The application of Crown immunity to the new offence would therefore no longer be an issue. However, if the scope of the new offence were to be restricted to incorporated bodies, the problem would still remain in substance, because many executive organisations are not incorporated associations.  Therefore, unless the new offence of corporate killing applied to unincorporated bodies too, keys areas of executive activity would remain outside the scope of the proposed new law.

V.
CONVENTION COMPATIBILITY

(a) Articles 2 and 13

23. The principal compatibility issue that arises if the scope of application of the new offence is restricted is the likely breach of Articles 2 and/or 13 to which it will give rise in certain circumstances.

24. Where the infringement of the right to life or to personal integrity is not caused intentionally, the positive obligation imposed by Article 2 to set up an effective judicial system does not necessarily require the provision of a criminal law remedy in every case: see e.g. Calvelli and Ciglio v Italy [GC], No. 32967/96, ECHR 2002-I (in the specific sphere of medical negligence the procedural obligation under Article 2 may be satisfied by the availability of a civil remedy in the domestic courts, either alone or in conjunction with a remedy in the criminal courts).

25. In certain circumstances, however, it is clear from the case-law of the Court of Human Rights that the availability of a civil remedy leading to compensation is not enough, and the procedural obligation under Article 2 may require the setting up of a criminal law mechanism: see e.g. Oneryildiz (above) at paras 92-94, explaining the sorts of factors which might require there to be such a mechanism in the circumstances of a particular case (e.g. the area in which the risk to life has arisen, the number and status of the authorities in breach of their duties, and the nature and seriousness of the risk).

26. If the proposed new offence were either to be restricted to incorporated bodies or to be subject to a defence of Crown immunity, it would have the effect of excluding from the possibility of criminal liability a large number of organisations which are both

(a) 
public authorities for the purposes of s. 6(3)(b) of the  Human Rights Act, and therefore obliged to act compatibly with Convention rights, and

(b)
capable of being responsible for acts or omissions that could give rise to a violation of the right to life in Article 2.

27. Many of the organisations which would be outside the scope of the new offence, such as central Government departments responsible for the environment, prisons, the military, health and safety and transport, bodies responsible for the provision of health care or other care services, and certain types of school responsible for children’s education, operate in spheres where serious risks to life often arise.  If such organisations are not capable of being prosecuted under criminal law in relation to deaths arising from management failures, it is in our view inevitable that the UK will, sooner or later, be found to be in breach of the procedural obligation in Article 2 and/or the obligation to provide effective remedies under Article 13, in the circumstances of a particular case.

28. If unincorporated bodies were to be excluded from the scope of the proposed new offence, this would give rise to two striking anomalies.  First, because most Crown bodies are unincorporated, it would have the effect of excluding most Crown bodies from the scope of the new offence.  There are many organisations which are public authorities for the purposes of s. 6 of the Human Rights Act 1998 which would not fall within the ambit of the criminal law despite the fact that they had acted in a manner that was incompatible with the right to life under Article 2.  The paradigm case of an organisation that is an unincorporated body is a state prison. Given that the Strasbourg case law has become consistently more emphatic about the need to render state incarceration subject to the rule of law and amenable to human rights protections (see e.g. Edwards v. United Kingdom (2002) 35 E.H.R.R. 19), it is our opinion that the omission of prisons from the proposed new offence of corporate killing would be likely to give rise to an Article 2 violation, as well as a finding under Article 13 that the provision of a civil remedy alone was not sufficiently effective.

29. The second striking anomaly would be that, whether recourse to the criminal law is possible following a death caused by a management failure would depend entirely on the legal form of the body which is responsible for the failure causing the death.  Whether the body responsible for the failure causing death is in a legal form which means it can be prosecuted bears no relation to the function it is performing.  For example, a person being cared for in a care home run by an unincorporated body may be receiving care services from employees of the local authority’s social services department and from nursing staff employed by the home.  If death results from a management failure on the part of the home, no recourse to the criminal law would be possible, but it would if the cause of the death was a failing of the local authority.  The scope for arbitrary and unjustifiable distinctions, bearing no relation to the object and purpose of the creation of the offence, is obvious.

30. There are also other areas of state responsibility where adequate protections under the criminal law would be necessary under Article 2, including the spheres of environmental protection (Oneryildiz v. Turkey, App. No. 48939/99, Judgment of June 18 2002) and medical treatment (Powell v. United Kingdom, App. No. 45305/99, Decision of May 4, 2000).

(b) Article 14

31. In our view, quite apart from the incompatibility with Articles 2 and/or 13, to provide a criminal law remedy of “corporate killing” but to restrict its application to bodies having a certain legal form, or to provide a defence of Crown immunity, would be incompatible with Article 14 ECHR, taken in conjunction with Articles 2 and 13 ECHR.

32. Article 14  provides a guarantee against discrimination in the enjoyment of the rights and freedoms set forth in the Convention.  To establish a breach of Article 14, an individual must establish:

(i) 
that the alleged discrimination relates to a matter which falls within the scope of one of the substantive articles of the Convention;

(ii) 
that they are subjected to a difference in treatment in the enjoyment of those rights compared to others who are in a comparable or analogous position; and

(iii) 
that the difference in treatment is without objective and reasonable justification.

(i) Within the ambit of a Convention Right

33. The very first requirement for Article 14 to be applicable, is that the discrimination relates to a matter which “falls within the scope of” one of the substantive Articles of the Convention.

34. The discrimination complained of here (unequal access to a criminal law remedy in respect of loss of life) is within the ambit of the right to life in Article 2, because the state has assumed functions in relation to the protection of life by the criminal law, and in particular will have done so by creating the offence of corporate killing.

35. It is clear from the judgment of the European Court of Human Rights in the Belgian Linguistic Case (No. 2) (1979-80) 1 EHRR 252, at para. 9, that discriminatory provision of remedies can give rise to a violation of Article 14 even where the Convention itself does not impose a positive obligation on the state to provide such remedies:

“Article 6 of the Convention does not compel States to institute a system of appeal courts.  A State which does set up such courts consequently goes beyond its obligations under Article 6.  However it would violate that Article, read in conjunction with Article 14, were it to debar certain persons from these remedies without a legitimate reason while making them available to others in respect of the same type of actions.”


(See also LB of Wandsworth v Michalak [2003] 1 WLR 617).

36. As far as the applicability of Article 14 is concerned, it is therefore clear from the Belgian Linguistic (No. 2) case and other Convention case-law that a person can rely on Article 14 in conjunction with Article 2 and/or Article 13, even if it were not the case that in certain circumstances those Articles positively require the state to provide an effective criminal law mechanism.  It would not matter that neither Article 2 nor Article 13 require the state to create a criminal law mechanism in respect of corporate killing.

37. Having set up a criminal law mechanism in order to provide a remedy in respect of death caused by management failures, the state cannot, without a legitimate reason, exclude from the scope of that remedy certain individuals whilst making the remedy available to others in an analogous position.

38. The question therefore is whether or not there exist unjustified distinctions which affect the exercise of the rights enshrined in Articles 2 and 13 read in conjunction with Article 14.

(ii) Difference in Treatment
39. The difference in treatment of which an individual could justifiably complain if the proposed new offence of corporate killing does not apply to unincorporated bodies or to Crown bodies would be as between those who do not have access to the new criminal law remedy because the organisation responsible for the death is such a body, and those who do or would have access to such a remedy in identical circumstances if the body responsible for the death were incorporated or was not a Crown body.

40. There is therefore a relevant difference in treatment for the purposes of Article 14 which requires objective and reasonable justification.

(iii) Lack of objective and reasonable justification
41. The proposed difference in treatment lacks any reasonable or objective justification.  Whether the discrimination is justified depends on the aim and effect of the impugned measure and whether there is a reasonable relationship of proportionality between the means employed and the end sought to be realised: see the Belgian Linguistic Case (No. 2) at para. 7.

42. Distinguishing between Crown bodies and non-Crown bodies for the purposes of the application of the law of corporate killing is not capable of objective and reasonable justification.  It would lead inevitably to arbitrary distinctions  between different bodies, because whether a particular public body is a Crown body benefiting from Crown immunity is itself a matter of some arbitrariness and historical accident.  Moreover, in the context of a market economy where private sector providers are increasingly used to deliver public services, a distinction between the public and the private sectors is increasingly hard to justify.

43. Similarly, distinguishing between individuals on the basis of the legal form (incorporated or unincorporated) of the body responsible for the death is not capable of objective and reasonable justification.  The only justification which has been suggested in relation to confining the offence to incorporated bodies is not a justification of principle, but a purely practical objection based on unspecified difficulties in making the criminal law apply to unincorporated bodies.  The legal form of the potential defendant is entirely fortuitous and therefore cannot be a relevant reason justifying a difference in treatment.  It has nothing to do with the objective of creating the new offence, and it does not correspond to any essential difference between the function of different bodies.  As the Government itself recognized in its earlier consultation paper (para. 3.2.3), it is an arbitrary distinction which will lead to inconsistency of approach.

44. Moreover, there is a clear precedent, under the Companies Act 1985 (ss. 389A(3), 394A(1), 447-451), for providing that criminal proceedings can be brought against unincorporated bodies, either against all of the members of the organisation or against the undertaking itself.  The existence of these provisions demonstrates that the practical obstacles to making the criminal law apply to unincorporated bodies are not insuperable.

45. If the scope of the proposed new offence would mean that different consequences would arise under the criminal law for negligent killing depending on the type of organisation that was responsible for the death means, in our view, that the proposed offence, if restricted in scope in the ways envisaged above, will also be incompatible with Article 14 ECHR.

VI. CONCLUSION

46. In summary, we advise:
(i) The case law under the ECHR requires under Article 2 that the criminal law of a domestic state must provide adequate protection for individuals against the violation of the right to life;

(ii) Protection against serious violations of the right to life must be vindicated by the criminal law; civil remedies are not sufficient;

(iii) The current domestic law in relation to corporate manslaughter is not sufficiently effective to vindicate the right to life in the manner required by the Strasbourg jurisprudence and the United Kingdom is therefore at risk, in a particular case, of being found in violation of their obligations under the Convention at the present time; 

(iv) The current proposals for reform would go some way to satisfying the requirements of the Convention;

(v)
However, if unincorporated associations were to be excluded from the scope of the new offence, or if Crown bodies enjoyed Crown immunity, this will inevitably give rise to violations of the positive obligation in Article 2 and/or the obligation to provide an effective remedy in Article 13.  Such a restricted offence would therefore conflict with the Convention because it would have the effect of exposing individuals to real and immediate risks to life; where organisations responsible for those risks seriously fail to take reasonable steps to prevent them; and yet the organisation would remain immune from prosecution under the criminal law unless a specific individual in the organisation can be found to have been responsible for the risk;

(vi) 
Such a restricted offence would also be incompatible with Article 14 ECHR in conjunction with Articles 2 and 13, because it would discriminate in the provision of a criminal law remedy between individuals in an analogous position on a basis which lacks an objective and reasonable justification.
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