IN THE MATTER OF:

THE DRAFT CORPORATE MANSLAUGHTER BILL 2005

ADVICE

Introduction

1.
In March 2005 the Government published its draft Corporate Manslaughter Bill
 ("the draft Bill") and is currently consulting on the contents of the same.  With their responses to the consultation process in mind, the Centre for Corporate Accountability ("the CCA") and INQUEST have instructed us to advise on certain aspects of the draft Bill.  We also understand this Advice may be forwarded to the Parliamentary Joint Committee on Human Rights.

2.
We are specifically instructed to advise on the compatibility of the "Crown immunity" parts of the draft Bill with the European Convention on Human Rights ("the Convention") and the Human Rights Act 1998 ("the HRA").  We refer to Crown immunity in inverted commas because as will become clear the draft Bill does not include a general principle of Crown immunity, but rather several other provisions which we are concerned will have a similar de facto effect.  

3.
Much work has already been done on this area.  On 1 December 2003, I (Tim Owen QC) together with Murray Hunt and Danny Friedman advised the CCA on the issues as they appeared to be at the time of the proposals in the Government's 2000 consultation on the corporate manslaughter issue
.  In preparing this Advice we have also been provided with comments drafted by John Halford and Louise Christian on the draft Bill, an Advice from David Travers of 6 Pump Court dated 31 May 2005 on the duty of care aspects of the draft Bill, and the CCA's Briefing on the draft Bill as discussed at the recent TUC/CCA Corporate Manslaughter conference.  All of this material has been of great assistance in understanding this complex area.

The Convention and right to life principles

4.
The relevant right to life principles which flow from the Convention are set out in some detail at sections II and III of the 2003 Advice, to which we refer, but which we summarise here for ease of reference.

5.
In essence, Article 2 imposes on the State (i) a negative duty not to deprive a person of his/her life save in the limited circumstances outlined in Article 2(2); (ii) a positive duty to take reasonable steps to safeguard the lives of individuals, especially in circumstances where there is a known real and immediate risk to their lives; and (iii) a procedural duty to investigate a death where it is arguable that either the negative or the positive duty to protect life has been breached.

6.
Moreover the Convention can have consequences for criminal law in that: (i) in certain circumstances a serious violation of Articles 2, 3 (the protection from torture or inhuman or degrading punishment or treatment) and 8 (the right to privacy) ought to give rise to a criminal liability, because in those circumstances a civil remedy is not enough
; (ii) the terms of domestic criminal law, including defences and exceptions, may give rise to a breach of Article 2 and/or 3
; (iii) the criminal law must provide adequate protection for individuals against human rights violations by other private individuals
; (iv) vulnerable individuals (such as children, people in care, prisoners or those at risk of environmental harm, racism, sexual abuse etc) are entitled to "protection by way of effective deterrence" against serious breaches of their personal integrity or right to life
; and (v) criminal proceedings can be part of the process of ensuring the bereaved see an effective investigation and appropriate punishment for those responsible for human rights violations
.  Two factors in particular would aggravate any breach of Article 2: (a) if the victim was particularly under the control of state agencies (such as the subject of a fatal shooting by the army where the planning of the operation was deficient
, or a death in custody
); and (b) if the individual was at risk of particularly serious and obvious environmental and/or industrial hazards
.  These principles are also part of the vindication of Article 13 (the right to a remedy for violation of Convention rights).  

7.
The issue of when Convention rights require that a criminal remedy be available for full vindication of those rights (issue (i) above) is a thorny one in that the short answer given by the Strasbourg authorities is "sometimes, but not always".  In Vo v France [GC], App. No. 53924/00, Calvelli and Ciglio v Italy [GC], No. 32967/96, ECHR 2002-I, Mastromatteo v Italy ([GC], no. 37703/99, and most recently, Rowley v UK (App. No. 31914/03) (Decision, 22 February 2005) for example, the Court has held that if the infringement of the right to life or to physical integrity is not caused intentionally, the positive obligation to set up an "effective judicial system" does not necessarily require criminal proceedings to be brought in every case and may be satisfied if civil, administrative or even disciplinary remedies were available to the victims
.  

8.
In certain circumstances, however, the case law dictates that the availability of a civil remedy leading to compensation is not enough, and that the procedural obligation under Article 2 may require the setting up of a criminal law mechanism.  The case of Oneryildiz v Turkey, App. No. 48939/99 (Grand Chamber Judgement of 30 November 2004) is particularly interesting in this regard.  In that case several inhabitants of a shanty town on edge of slum land were killed by a fatal mudslide.  The local mayors were prosecuted for negligent omissions in the performance of their duties (under paragraph 230 of the Turkish Criminal Code) but were not prosecuted for negligently causing the deaths.  Significantly, the Strasbourg Court concluded that the imposition of criminal liability per se was not sufficient for the purposes of Article 2; rather it must be criminal liability which establishes the violation of the right to life and which reflects the seriousness of the conduct causing death.  

9.
At paragraphs 92-94 of its judgment in Oneryildiz, the Court explained the sorts of factors which might require there to be such a criminal law mechanism in the circumstances of a particular case.  These included the area in which the risk to life has arisen, the number and status of the authorities in breach of their duties, and the nature and seriousness of the risk.  The Court's commentary at paragraph 93 indicates that in the following cases the failure to ensure that those responsible are criminally prosecuted, irrespective of the other remedies that may be available, may amount to a violation of Article 2: (i) homicide caused by use of lethal force by the State; (ii) deaths "…in the context of dangerous activities, when lives have been lost as a result of events occurring under the responsibility of the public authorities, which are often the only entities to have sufficient relevant knowledge to identify and establish the complex phenomena that might have caused such incidents…"; and (iii) deaths "…where it is established that the negligence attributable to State officials or bodies on that account goes beyond an error of judgment or carelessness, in that the authorities in question, fully realising the likely consequences and disregarding the powers vested in them, failed to take measures that were necessary and sufficient to avert the risks inherent in a dangerous activity…". 

10.
The issue was considered again very recently in the admissibility decision of Ramsahai v Netherlands, App. No. 52391/99 (Decision, 3 March 2005).  The applicants were the relatives of an 18 year-old shot by the police in the course of his arrest. The applicants raised a number of complaints under Article 2 of the Convention. They submitted that a civil action was an inadequate remedy since it was not possible to claim for non-pecuniary damage, and was not a remedy capable of ensuring "the effective implementation of the domestic laws which protect the right to life and, in those cases involving state agents or bodies, to ensure their accountability for deaths occurring under their responsibility" (Finucane v UK (2003) 22 EHRR 29), the less so since the costs and the risk of a favourable outcome would have to be borne by the applicants themselves. The applicants were not interested in obtaining financial compensation but wished the death to be properly investigated with their involvement and with the opportunity to seek information on their own account. The European Court found that the Government’s objection that the applicants had failed to exhaust domestic remedies failed. It found that the applicants had been entitled to seek a remedy in criminal law, which was "appropriate to their grievances as subsequently presented to the court".  The Court declared the matter admissible, thereby further illustrating an inclination to consider the necessity of a criminal investigation in cases where a civil remedy provides inadequate redress.   

11.
The issue of when Article 13 requires an effective remedy was also recently considered in the case of Bubbins v UK, App. No. 50196/99 (Judgment, 17 March 2005).  The applicant was the sister of the deceased, Michael Fitzgerald, who had been shot dead by a police officer. The Court found that the applicant was excluded from the scope of the Fatal Accidents Act 1976 since she was not a dependent. The applicant had no prospect of obtaining compensation for non-pecuniary damage suffered by her if the court were to rule in her favour. The impossibility of recovering compensation for non-pecuniary damage would almost certainly have a negative bearing on any application by her for legal aid to take civil proceedings against the police. Consequently, the Court found that there was a breach of Article 13.

12.
Article 14 is also of relevance to this debate.  This Article provides for the enjoyment of the other Convention rights without discrimination on any ground.  It is not necessary to show that there has been a breach of the substantive Convention right; rather what is required is that the action in question falls "within the ambit"
 or the "subject-matter"
 of another Convention right.  Then, if there is discrimination in the enjoyment of that right, as between those in analogous situations, and the same cannot be objectively justified, a breach of Article 14 is made out.  

13.
A relevant recent example of this principle in operation was the case of Kunchova v Bulgaria (Appn. No’s. 00043577/98 and 00043579/98, 26/2/2004).  In that case two Roma men had been shot and killed by the Bulgarian military police as they sought to abscond from military service.  Their families alleged violations of the Article 2 right to life and Article 14 before the European Court.  The Court held that there had been a breach of both the substantive and the procedural obligation under Article 2 (ie. in both the taking of the men’s lives and the defective State investigation into the same), but then went on to conclude that Article 14 had also been breached.  The decision is notable as it is understood to be the first case where a breach of Article 2 and Article 14 taken together has been found, and for the fact that the Court appeared to impose of a reverse burden of proof on the respondent State, to show that the violations of Article 2 were not caused by a racial motive.  Kunchova also appears to build on earlier European Court jurisprudence such as Menson v UK (Appn. No. 47916/99, ECHR, 6 May 2003
), stressing the importance of non-discrimination in the investigation into a death or violence which is said to be racially-motivated.  It may be that in light of this jurisprudence arguments could be mounted that apparently racially-motivated deaths are a category which should be added to those in Oneryildiz as ones of such gravity that a criminal remedy should be available.  
Crown immunity, duty of care and human rights 
14.
Crown immunity is an established domestic common law principle by which Crown bodies enjoy a general immunity from criminal liability.  The immunity applies both to common law crimes (including gross negligence manslaughter) and to regulatory offences (such as breaches of the health and safety legislation), even where death has occurred.  As to the latter the Health and Safety Executive has developed a process of "crown censure" which although not a trial in any sense, seeks to engage Crown bodies, so as to "seek acknowledgment of the problem and to obtain an undertaking to improve standards of health and safety".  

15.
The fact that at common law the Crown has historically enjoyed this immunity does not, of course, mean that such a position is consistent with the Convention and the HRA.  There are several cases in which it has been argued that similar immunities from suit in civil law (whether strictly categorised as immunities from suit, or situations in which it is accepted no duty of care is owed by a Crown body, which for a Claimant would amount to virtually the same as an immunity from suit) are unsustainable in the light of the Convention/HRA, sometimes successfully.  We consider some of these briefly below (i) because the civil issue of a "relevant duty of care" is central to the criminal offence in the draft Bill; (ii) because there would plainly be cases where a criminal offence and a breach of civil duty of care arise on the same facts; and (iii) because we are aware that the Government relies on the legal principles in at least the Brooks case as justifying part of its position on Crown immunity in the draft Bill.

16.
The most relevant example under this head for present purposes is that of the police.  Historically the police have enjoyed a broad immunity from suit in negligence both from the victims and the suspects of crime (see, respectively, Hill v Chief Constable of West Yorkshire [1989] AC 53 and Elguzouli-Daf v Commissioner of Police for the Metropolis [1995] QB 335), except in some circumstances such as where an individual in their custody is a known suicide risk and that risk is not managed properly (see, for example, Reeves v The Commissioner of Police of the Metropolis [2000] 1 AC 360).  However in Osman v UK (2000) EHRR 245 at paragraphs 151-4, the European Court of Human Rights ruled that the blanket immunity of the police for negligence in Hill was not compatible with Article 6(1) of Convention (the right of access to a court).  In his concurring opinion, Sir John Freedland, said plainly: "For me the [Hill immunity] exception, operating in this way, is an inappropriately blunt instrument for the disposal of claims raising human rights issues such as those in the present case" [emphasis added].  Although in Z v UK (2002) 34 EHRR 3 at paragraphs 57-68 and 100, the Strasbourg Court re-categorised the inability to sue local authorities in negligence as flowing from "the applicable principles governing the substantive right of action in domestic law" rather than any immunity, the Osman case nevertheless illustrates the willingness of the Court to subject an apparent immunity from suit to close scrutiny for compliance with human rights standards.

17.
Post-Osman there were certain significant, but narrowly defined, inroads into the Hill immunity insofar as victims/witnesses are concerned
.  The common theme in all these cases was that on the particular facts a "special relationship" between the police and the Claimant was found to have existed, so as to take the claimant beyond the position of the "average" Hill victim or Elguzouli-Daf suspect.  This could be borne out by an assumption of some positive responsibility on the part of the police, or where the individual was known to be particularly vulnerable to harm from a particular source (whether as a victim, or informer etc).  This special relationship was held to create a greater "proximity" between the police and this individual than members of the public at large, to whom harm was foreseeable, and it is on that basis that it was deemed fair, just and equitable to impose a duty of care.  

18.
The most direct challenge to the police's immunity from suit for negligence came in Brooks v Metropolitan Police Commissioner.  The Claimant was Duwayne Brooks, the surviving victim of the murderous racist attack on himself and Stephen Lawrence on 22 April 1993.  He sought damages in negligence (among other claims) for the post-traumatic stress disorder he suffered as a result of the manner in which he was dealt with by the police and by the failure to apprehend the alleged assailants.  The Court of Appeal at [2002] EWCA Civ 407 was sympathetic to the arguments advanced on Mr Brooks' behalf to the effect that whatever policy reasons may have justified the Hill decision in 1988, they did not apply so strongly in 2002, partly because of the advent of the HRA.  However the Court held that despite those changing considerations, it was still not appropriate to impose on the police a general duty of care in the investigation of crime.  Mr Brooks did not appeal that finding, and so the current state of the law is that the police owe no general duty of care in relation to the investigation of crime.  The Court of Appeal did feel that it was arguable that the police owed Mr Brooks duties of care in their treatment of him as a victim of crime and a key eye-witness and to afford reasonable weight to the account which he gave.  However the House of Lords at [2005] 2 All ER 489 disagreed and concluded that the duties of care put forward by Mr Brooks were conclusively ruled out by the principles in Hill.  Lord Bingham acknowledged that the application of the Hill principle would sometimes leave citizens, who were entitled to feel aggrieved by negligent conduct of the police, without a private law remedy for psychiatric harm.  However, as he commented at paragraph 31, "…domestic legal policy, and the Human Rights Act 1998 sometimes compels this result…".  The Brooks litigation nevertheless illustrates the very fine balancing act which must be performed in order to decide whether duties of care should be imposed on particular bodies, and for what functions.  It is also notable that part of the reasoning of the Court of Appeal was that Mr Brooks did have other remedies available to him, namely under the Race Relations Act 1976.  It has nevertheless had the effect of continuing the broad immunity from suit for negligence enjoyed by the police since Hill.   

19.
That said, attempts to challenge immunities from suit in other fields on a Convention/HRA basis have been slightly more successful.  Like Hill, X v Bedfordshire County Council and others [1995] 2 AC 633 had afforded local authorities a wide de facto immunity from suit in negligence by holding that they did not owe common law duties of care, to, for example, children in their care.  Yet that "immunity" has also been chipped away - decisions following X including the House of Lords' decisions in Barrett v Enfield London Borough Council [2001] 2 AC 550 and Phelps v Hillingdon London Borough Council [2001] 2 AC 619 restricted the effect of the decision to the core proposition that decisions by local authorities whether or not to take children into care were not reviewable by way of a claim in negligence.  

20.
Most recently, in JD v East Berkshire Community Health and others [2004] QB 558 at paragraphs 79-84, the Court of Appeal heard three appeals from the dismissal of damages claims by parent/s and/or their children for psychiatric harm arising from false allegations made against the parents by child welfare professionals.  The Court accepted that following the coming into force of the HRA, and the need for children to have a viable remedy for violations of their Articles 3 and 8 rights, X v Bedfordshire no longer applied and, depending on the facts of a particular case, local authorities could owe such children a duty of care.  No such duty was owed to the parents who were falsely accused (and their appeal against this finding recently failed – see [2005] 2 All ER 443).

21.
In summary, then:

(i) At common law the Crown has enjoyed immunity from suit for criminal liability; and

(ii)
The Crown in guises such as the police and local authorities has also enjoyed a broad immunity from suit for civil liability in negligence (either as a legal immunity or because no duty of care is owed), but Convention/HRA principles have resulted in several significant inroads into this immunity.  


We turn now to how Crown immunity is addressed in the draft Bill.

Crown immunity in the draft Bill

22.
In the 2000 Consultation Paper, the Government proposed that conventional Crown immunity would be available to Crown bodies, who could never therefore be prosecuted for the proposed offence.  The Government proposed instead that a declaratory "remedy" would be made available against Crown bodies which would be prospective only in its effect.  

23.
The Government has now shifted from the position adopted in the 2000 Consultation Paper, and now accepts that in certain circumstances it should be possible to prosecute Crown bodies (including Government departments) for the new offence of corporate manslaughter provided by s.1(1)
.  Accordingly the draft Bill specifically states that Crown bodies are not immune from prosecution for that reason (s.7(1)).

24.
However, although there is no blanket immunity from suit for Crown bodies, the draft Bill makes a number of provisions which will – we believe, seriously – limit the applicability of the new offence to them in practice.  These provisions are:

(i) Not all Crown or government bodies will be capable of committing the new offence of corporate manslaughter, but only those listed in the Schedule (s.1(2)(b)).  Although the Consultation Paper acknowledges that work is to be done on the Schedule
, at present it includes just over thirty government departments, ranging from the Department of Health, the Home Office and the Ministry of Defence to other less "obvious" examples of departments whose actions might endanger life, such as the Export Credit Guarantees Department and the Legal Secretariat to the Law Officers ("the Schedule provision");

(ii) The draft Bill provides that no unincorporated bodies are to be bound by it, as the offence can only be committed by "a corporation" (in addition to a body listed on the Schedule) (s.1(2)).  The only exception the Government proposes in this regard relates to the police (paragraph 44 of the Consultation Paper), although an amendment to reflect the same does not yet appear on the face of the draft Bill ("the unincorporated bodies provision");

(iii) No organisation will be capable of committing the offence of corporate manslaughter unless it breaches a "relevant duty of care" (s.1(1)(b)).  That is defined as being a duty of care owed in negligence by the organisation to its employees, in its capacity as occupier of land, or in connection with the supply of goods or services or the carrying on of any other activity on a commercial basis, otherwise than in the exercise of an exclusively public function (s.4(1)) ("the duty of care provision");

(iv) An "exclusively public function" is defined by s.4(4) as being "a function which falls within the prerogative of the Crown or it, by its nature, exercisable only with authority conferred (a) by the exercise of that prerogative, (b) by or under any enactment" ("the exclusively public function provision");

(v) A public authority will not owe a duty of care in respect of "a decision as to matters of public policy (including in particular the allocation of public resources for the weighing of competing public interests) (s.4(2)).  For the purposes of this exemption, "public authority" is defined in the same way as for the purposes of the HRA (s.4(4)) and so it applies much more widely than just to Crown bodies.  Accordingly in so far as a death has been caused by any of these bodies as a result of such policy decisions, no prosecution can lie as no "relevant duty of care" will have been made out ("the policy decision provision");

(vi) The Government wishes to treat intelligence and security bodies differently from all other Crown bodies and do not propose that prosecutions of them should ever be possible.  Accordingly it is to be assumed that no intelligence or security bodies will feature on the final version of the Schedule.  Moroever insofar as death results from "activities carried on by members of the armed forces in the course of or in preparation for, or directly in support of, any combat operations" or "the planning of any such operations" the same will not fall within the new offence (s.10(1) – as the word "activities" in the s.1(1) definition section is deemed by s.10(1) not to include these activities) ("the intelligence, security forces and armed forces provisions"); 

(vii) The draft Bill extends largely to England and Wales only (s.16(1)) ("the territorial jurisdiction provision"); and

(viii) Proceedings for the new offence will not be able to be instituted without the consent of the Director of Public Prosecutions (s.1(6)) ("the DPP consent provision").

We turn now to consider the compatibility of these provisions with the Convention and the HRA.

Compatibility of the Crown immunity provisions with the Convention and the HRA

(i)
The Schedule provision;

(ii)
The unincorporated bodies provision

25.
The net result of these two provisions is that unless the body in question is either (i) a corporation; or (ii) a government department or other body listed on the Schedule, the body is not capable of prosecution for the new offence.  We deal with these provisions together because we are concerned that they raise similar issues in terms of limiting the number of bodies to whom the new offence can apply.  

26.
While it is of course to be welcomed that the Government has moved away from its original intention to apply "conventional" Crown immunity to the new offence, we have the following concerns about the approach that the Government has taken to defining the bodies to whom the new offence applies:

(i)
The approach adopted in the draft Bill is inconsistent with:

(a)
The approach taken in the Health and Safety at Work Act 1974, ss.2-3 which is deliberately inclusive, embracing almost all "undertakings" whether commercial in nature or otherwise.  The net result of this is  that a much wider category of bodies can be prosecuted for general health and safety violations than those who can be prosecuted in the most serious cases when such violations have led to death, and when the Convention requirements are all the stronger; 

(b)
The approach taken in the HRA itself which is similarly inclusive on the public body question
, which approach has been adopted in other legislation such as (such as the Race Relations Act 1976, s.19B); and

(c)
The  approach taken in the only other statutory regime of which we are aware where such a Schedule of public bodies has been used – that in relation to those bodies required to produce a Race Equality Scheme as a specific duty under the Race Relations Act 1976 as amended by the Race Relations (Amendment) Act 2000 - where the statutory instruments which bring that duty into force
 apply it to a much more substantial range of public bodies, by, for example describing them as "A county council, a London borough council or a district council";

(ii) Most fundamentally, we consider that the Government's proposals raise very real concerns about compatibility with Articles 2 and 13 the Convention.  We say this because:

(a)
As we have explained above, Oneryildiz provides that in certain situations Article 2 requires the availability of a criminal law remedy.  The approach in Oneryildiz was to determine the need for a criminal remedy not by the identity of the public body in question but by the nature and gravity of the breach of duty.  

(b)
Similarly Ramsahai indicated that a criminal remedy can be required in situations where there is no other effective remedy available.  In other words the criminal remedy is provided as part of the State "package" of remedies for a breach of Article 2 and if no other remedy in that package is effective, a criminal one can be necessary.  Again this does not determine the need for a criminal remedy by the nature of the organisation which committed the breach, but by the nature of the other remedies available.  Accordingly there may well be cases where death has occurred at the hands of one of the bodies not covered by the new Bill, where there is no other effective remedy available, so that Article 2 can only properly be discharged by the availability of a criminal remedy;

(c)
We have separate concerns about the exclusion of the security and intelligence services and certain activities of the armed forces which we deal with below, but for present purposes it is sufficient to note that these exclusions provide further areas, arguably some of the most dangerous and sensitive areas, where Article 2 protection is not going to be met by a criminal remedy;

(d)
Accordingly by choosing to make the proposed new criminal remedy available only against certain public bodies, we are very concerned that the Government is acting incompatibly with Articles 2 and 13;

(iii)
Moreover we are concerned that the Government's proposals are quite likely to lead to a breach of Articles 2 and 13 read with Article 14.   We say this because:

(a)
The Government's proposals will immediately create a two-tier system of justice whereby only the victims of Article 2 breaches by corporations or those bodies listed on the Schedule will have access to the new criminal law remedy;

(b)
Article 14 provides for the enjoyment of the other Convention rights without discrimination on any ground.  Under the system proposed by the Government the victims of breaches of Article 2 by bodies which are not corporations or not on the Schedule would have a good argument that they were being discriminated against in the attempt to vindicate those rights, when compared with the victims of Convention breaches by incorporated bodies or those on the Schedule;

(c)
It would be hard to see how such a distinction could be objectively justified, especially as in the 2000 consultation the Government had accepted that the new offence should apply to the broader category of "undertakings"
, and accepts that there is no fundamental procedural problem with prosecuting unincorporated bodies (paragraph 43 of the Consultation Paper); and

(d)
It is no answer to this issue for the Government to say that there is no Convention "right" to a corporate killing offence because (i) in some circumstances there is – see Oneryildiz and Ramsahai above; and (ii) once the State has chosen to provide a particular system or benefit it (even if the Convention does not require such a system or benefit) it must do so without discrimination (see the Belgian Linguistic Case (No. 2) (1979-80) 1 EHRR 252, at paragraph 9 in relation to the provision of an appeal court system)
.

27.
In light of these difficulties we wonder whether those instructing us would consider it appropriate to lobby the Government to move away from the Schedule approach, and revert to their original approach of applying the new offence to all relevant "undertakings".  Another alternative might be to apply the new offence to all bodies deemed to be public bodies for the purposes of the HRA.  There is a growing body of case law in relation to that issue, and although there have been some notable cases in which an apparently public body has been held to fall outside the HRA
, such an approach would at least have the benefit of consistency.  As we indicated above, that was the approach taken when the Government chose to extend the Race Relations Act 1976 to all public bodies by the Race Relations in the light of the Macpherson report into the death of Stephen Lawrence
. Such an approach would therefore have the benefit of (i) providing greater clarity, accessibility and consistency; and (ii) ensuring a structural approach to the draft Bill which was more likely to be Convention and HRA compliant. 

28.
On a technical level, if the Government is to maintain this approach we consider that greater clarity as to which bodies are in fact corporations would assist advisers and individuals in understanding the true scope of the draft Bill.  Perhaps there could be a separate Schedule of the "types" of bodies which frequently have incorporated status?  We would also urge those instructing us to ensure that the Government do indeed press on to include the police in the Bill.

(iii)
The duty of care provision

29.
We do not propose to deal at length with this provision as it has been the subject of careful consideration by David Travers in his Advice, but we would make the following observations:

(i) While we understand the Government's intention to align the availability of the new offence of corporate manslaughter with those cases in which an action for negligence would lie, we are concerned that the present drafting does not do so.  For example, would the Government accept that a suspect at risk of suicide to whom a duty of care would be owed (see Reeves above) was in fact receiving a service from the police for the purposes of s.4(1)(c)(i)?

(ii) In any event, Oneryildiz, Ramsahai and the other Article 2 authorities we cite above make clear that the availability of a criminal law remedy is not determined by whether a civil claim would also lie, but whether the nature and gravity of the breach in question requires a criminal remedy in of itself.  Indeed Ramsahai would indicate that the lack of availability of an effective civil remedy is a reason which militates in favour of there being a criminal remedy, rather than against it; 

(iii) The law relating to duty of care is notoriously complex and ever-changing as is clear from the brief discussion above.  Whether a duty of care is found to exist in a particular set of circumstances is often determined by balancing the competing public interests of (a) allowing public bodies to continue with their work unhampered by litigation; and (b) the need of the victims of any breaches of Convention rights by those bodies to a remedy.  This is often a finely balanced exercise, and there may well be situations where Convention jurisprudence requires a criminal law remedy to be available even if, under domestic law, the balancing exercise dictates that no civil claim need lie;

(iv) By way of example, the final outcome of the Brooks litigation discussed above is that the "typical" suspect, victim or witness will find it very hard to establish that the police should owe him or her a duty of care in negligence.  Yet if such a suspect, victim or witness dies as a result of grave misconduct by the police, per Oneryildiz and Ramsahai, his or her family should be entitled to a criminal law remedy regardless of the fact that there is no civil one.  

(iv)
The exclusively public function provision; 

(v)
The policy decision provision

30.
Again we deal with these provisions together because they raise similar concerns.  The net result of them is that the family of an individual who dies in breach of Convention rights will not be able to secure the new criminal law remedy where (i) the function which led to the death was "an exclusively public" one (s.4(4)); or (ii) the death flowed from what was essentially a policy decision (s.4(2)).  

31.
The drafting of the "exclusively public function" provision is not clear and it is hard to tell whether it is intended to "bite" on sub-paragraphs 4(1)(a) and 4(1)(b) or just 4(1)(c).  Be that as it may, we have the following concerns about this and the "policy" exemption at s.4(2):

(i) Again we feel that the draft Bill is creating an unduly complex remedial system, because:

(a)
The scope of the prerogative (broadly that residue of the Crown's power which remains unregulated by statute) is notoriously unclear.  As John Halford points out, although some state actions such as signing treaties are clearly within the prerogative, many others have an ambiguous status, involving a combination of private law powers, common law powers enjoyed exclusively by the State, statute and the prerogative. He also points out that the House of Commons Public Administration Select Committee has argued that the case for bringing prerogative powers under proper parliamentary scrutiny is "unanswerable" not least because of the ambiguity about their scope
; 

(b)
Application of the prerogative exemption is likely to lead to arbitrary decisions – for example we understand that as the power to detain prisoners is a prerogative one, a death in a prison could not result in the prison or the Home Office being subject to prosecution, but the death of an employee (and possibly an ordinary member of the public) in a prison may do so;

(c)
The second part of the prerogative exemption addressing powers exercised under "any enactment" is similarly both unclear and potentially very wide-ranging indeed; and

(d)
The scope of "matters of public policy" under s.4(2) is going to be similarly hard to define.  Does it mean Government policy?  Does it mean local policy?  What if the policy is itself unlawful?';

Accordingly we are concerned that it will be very difficult for any lawyer or individual to know whether the acts in question fall within the prerogative/policy exclusions or not, such that we agree with John Halford to the effect that "[i]f certain functions are to be excluded, they should be identified in clear terms, not by reference to an amorphous legal concept".  Although he made these comments in the context of the prerogative exemption, we consider that they have equal force to the policy exemption;

(ii)
More fundamentally, we cannot accept that the premise of these exemptions that prerogative or policy decisions should be exempt from prosecution for the new offence - is sustainable in Convention terms.  In simple terms, if the State is culpable for a death in the circumstances set out in Oneryildiz, the Strasbourg jurisprudence requires that a criminal remedy be available in order to ensure proper vindication of Article 2, 3, 8 and 13 rights, regardless of whether the State's "mitigation" is one based on prerogative or policy.  

(iii)
There is again an Article 14 issue, because what is being created is a further arbitrary two-tier system of justice where the availability of a criminal law remedy can turn on something as finely balanced as whether the function in question stemmed from prerogative or from policy, and we do not believe that such a distinction can be objectively justified; 

(iii)
We cannot accept the Government's comment that as there are other remedies available, such as inquests and inquiries, an offence of corporate manslaughter is not "an appropriate way of holding the government or public bodies to account for matters of public policy or uniquely public functions" (paragraph 18 of the Consultation Paper).  This ignores the fact that (a) as we have said, on some occasions Article 2 requires a criminal remedy regardless of the other remedies available, and regardless of whether the Government considers it "appropriate"; and (b) in several recent high-profile cases the domestic courts have held that the other principal remedy, the inquest regime, is not a sufficient means of the state discharging its Article 2 liabilities (see, for example, R v Secretary of State for the Home Department ex p Wright (2001) Lloyd's Med Rep 478; R (on the application of Amin v Secretary of State for the Home Department [2004] 1 AC 653 and R (on the Application of D) v Secretary of State for the Home Department [2005] EWHC 728 (Admin)); and

(iv)
We are very concerned that many deaths in breach of Article 2, 3 and 8 can in fact be categorised as deaths which occurred during the exercise of the prerogative or a power under "an enactment"; or "explained" by policy or resources issues, which means that these two exemptions may well have the effect of removing the vast majority of deaths at the hands of public authorities from the remit of the new offence.  This is especially so when one considers that for the purposes of the policy exemption, "public authority" is defined in the same way as for the purposes of the HRA (s.4(4)) and so applies much more widely than just to Crown bodies.  We are concerned that the effect of these exemptions is potentially so widespread as to introduce a substantial species of Crown immunity "through the back door".  This does not sit well with the Government's stated intention of applying the new offence in principle of a wide range of public authorities, and we believe that such a limited and arbitrary availability of the new offence would be incompatible with the Convention and the HRA for the reasons set out above.

(vi)
The intelligence, security forces and armed forces provisions

32.
The Government proposes simply to exempt the security and intelligence agencies from the new offence, and thereby grant them the "conventional" Crown immunity.  We also have concerns about this because:

(i) The cases at paragraphs 16-20 above illustrate that Convention principles require a more considered, case by case, approach than the imposition of such blanket immunities;

(ii) Again there is a risk of incompatibility with Articles 2, 13 and 14 for the same reasons as are set out at paragraph 31 above; and

(iii) We consider that in practice the national security concerns which have partly led to this proposal apply with equal force to other bodies such as the Home Office and police forces, yet the draft Bill appears able to regulate the sort of situations in which such bodies will be susceptible to the new offence without recourse to a blanket immunity. 

We therefore believe that it may be hard for the Government to justify such a blanket exemption for the security and intelligence agencies in Convention terms.

33.
We are also concerned at the Government's proposals in s.10 of the draft Bill which essentially exempt the armed forces from the new offence where a death results from combat operations or the planning of any such operations.  We do not accept the Government's statement that "…the law already recognises that the public interest is best served by the Armed Forces being immune from legal action arising out of combat and other similar situations…".  We say this because:

(i)
A death in apparent breach of Article 2 by the direct use of state force is perhaps the most obvious situation in which a criminal remedy is appropriate, as Oneryildiz specifically recognises;

(ii)
In R (on the application of Al Skeini) v MOD [2004] EWHC 2911 (Admin) the Divisional Court (Rix LJ, Forbes J) specifically held that the death of an Iraqi civilian in the custody of British forces in Iraq came within the scope of the Convention and the HRA, and there had been a breach of the procedural investigative obligation arising under Articles 2 and 3 of the Convention in relation to that death; and

(iii)
Such a broad exemption could have the effect of creating a potentially serious anomaly for those in training with or in the service of the armed forces.  The employment relationship is broadly accepted by the draft Bill as being one in which a relevant duty of care is owed (see s. 4(1)(a)), such that the new offence could lie as a result of breach of it.  However, given the fairly broad form of the s.10 exemption ("activities carried on by members of the armed forces in the course of or in preparation for, or directly in support of, any combat operations..[or]…the planning of any such operations") we would be concerned that this could be interpreted as covering a substantial part of the "work" a soldier does, such that no prosecutions could lie if death occurred while the soldier was engaged in that "work".  This could mean that, for example, the families of the soldiers who died in apparently controversial circumstances at the Deepcut Barracks in Surrey would be denied the criminal remedy of the new offence.  This could again create issues under Articles 2 and 13 but especially under Article 14, as soldiers could validly argue that there was no basis for treating them differently to other employees in this regard.

We therefore consider that serious compatibility issues are also raised by the Government's attempts to limit the applicability of the new offence to the armed forces.

(vii)
The territorial jurisdiction provision 
34.
We note from the CCA's briefing that they already have concerns about this provision and propose inviting the Government to reconsider whether it would be more appropriate for the new offence to apply to situations where a management failure takes place in Britain and the death took place abroad.   We would add to this the fact that in the Al Skeini case referred to above, the Divisional Court held that the death of an Iraqi civilian was within the jurisdiction of the British courts because it occurred within a British military prison, operating in Iraq with the consent of the Iraqi sovereign authorities.  This would appear to provide a Convention basis for arguing that limiting the applicability of the new offence in the way proposed is unduly restrictive.  We suspect this issue could be resolved by adding a new category to s.16(2).
(viii)
The DPP consent provision
35.
This provision has been introduced into the draft Bill despite both the original Law Commission report and Home Office 2000 consultation document stating that there should be no such pre-condition to a prosecution for the new offence.  We share the CCA's concern about this provision because the Crown Prosecution Service (and implicitly its head, the Director of Public Prosecutions) has a notoriously poor record for prosecuting police or prison officers for deaths which have occurred at their hands, even where inquest juries have returned unlawful killing verdicts.

Conclusions

36.
For the reasons set out above, we consider that there is a real risk that the following aspects of the "Crown immunity" parts of the draft Bill will be found to be incompatible with Articles 2, 3, 8, 13 and/or 14:

(i) The drafting and structure of the Bill (which is not clear and accessible);

(ii) The limited number of bodies to whom the new offence would apply (only corporations or those listed in the Schedule); 

(iii) The duty of care provision;

(iv) The potentially wide application of the "exclusively public function" and policy decision exemptions;

(v) The intelligence, security forces and armed forces exemptions; and

(vi) The territorial scope of the new offence.

We have also raised a concern as whether the consent of the Director of Public Prosecutions should in fact be necessary for a prosecution of the new offence.   We hope that these comments are of assistance to the CCA and INQUEST and would be happy to assist further in the drafting of any submissions in the consultation process.  We also apologise for the slightly late return of this Advice.

16 June 2005

TIM OWEN QC
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