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Coroner – Inquest – Verdict – Recording of jury’s verdict by coroner – Coroner’s duty to record all words which form essential part of verdict. 

Coroner – Inquest – Directions to jury – Questions by jury – Questions as to law by jury answered in writing by coroner in absence of counsel – Coroner supplying jury with copy of his notes for summing up – Whether coroner acting properly in answering questions in absence of counsel. 

Following the deceased’s death in police custody allegations were made against various police officers concerning their use of force against the deceased during his arrest and removal into custody and their failure to summon an ambulance promptly when he became unconscious. At the inquest the coroner gave no directions to the jury as to the definition of unlawful killing or the requirements necessary for a verdict of unlawful killing. After the retirement of the jury and in the absence of counsel, the coroner supplied the jury, at their request, with a copy of the notes which he had made to assist him in summing up and which had formed the basis of his directions on the law. The foreman of the jury gave the jury’s verdict as ‘unlawful killing’ and added that the verdict was intended by the jury to cover manslaughter by neglect attributed to the degree of care the deceased received after he was overpowered. The coroner recorded the verdict as being simply ‘unlawful killing’. The police officers against whom the allegations had been made sought orders of certiorari to quash the verdict and mandamus ordering a new inquest to be held, contending (i) that the coroner’s directions to the jury were inadequate as to both the meaning of ‘unlawful killing’ and the standard of proof required, (ii) that the coroner had been wrong not to record the additional words spoken by the foreman, (iii) that the verdict appeared to place civil liability on the police force contrary to r 42a of the Coroners Rules 1984, which provided that the verdict should not be framed in such a way as to appear to determine any question of criminal liability on the part of a named person or any question of civil liability, and (iv) that the coroner had been wrong to give his notes to the jury. 

________________________________________ 

a    Rule 42 is set out at p 135 e, post 

¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯ 

Held – The verdict would be quashed and a new inquest ordered, for the following reasons— 

   (1) When directing the jury as to the standard of proof required, a coroner ought to direct the jury that they had to be satisfied beyond reasonable doubt if they wished to bring in a verdict which involved a finding that a criminal offence had been committed and that for other verdicts (except an open verdict) they had to be satisfied on the balance of probabilities. Furthermore, when directing a jury on manslaughter comprising unlawful killing alleged to have occurred because of neglect on the part of police, the coroner was required to direct the jury on four matters: firstly that they had to be satisfied, on the evidence, of four ingredients, namely (a) that the police were under a
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duty to have regard to the health and welfare of the deceased, (b) that in the circumstances there was a failure to do what should have been done for the health and welfare of the deceased, (c) that the failure amounted to a substantial cause of death and (d) that the failure amounted to recklessness; secondly that the test for ‘recklessness’ was whether a police officer, having regard to his duty, was indifferent to an obvious and serious risk to the health and welfare of the deceased or, recognising that risk to be present, deliberately chose to run that risk by doing nothing about it; thirdly that a failure to appreciate that there was such a risk was not by itself sufficient to amount to recklessness; and fourthly that the jury could only return a verdict of unlawful killing if they could attribute the unlawful conduct to a single police officer but that on no account should they name or identify any such police officer. Since the coroner had not given those directions but had instead given the impression that the jury were entitled to find a verdict of unlawful killing if they were satisfied that by aggregating the conduct of two or more officers there had been unlawful conduct, and since he had not directed the jury on the standard of proof required, his directions were inadequate (see p 136 c to j, p 137 d to g and p 139 f h, post). 

   (2) When recording the verdict of the jury the coroner was required to eliminate irrelevant matter and only record what his good sense and experience led him to conclude wasthe jury’s formal verdict, being one which the jury were entitled in law to find, but in so doing he was required to include any words spoken by the foreman which were an essential part of a clearly expressed verdict. Moreover, a verdict which did not give the appearance of identifying anyone, by name or otherwise, as blameworthy for the cause of death did not contravene r 42 of the 1984 rules. Since the additional words spoken by the foreman of the jury were an essential part of the verdict and since a verdict so recorded would not have contravened r 42 the coroner had been wrong not to record those additional words (see p 138 c to e and p 139 f h, post). 

   Per curiam. Questions by the jury as to law should normally be dealt with orally and in the presence of counsel. The practice of answering questions in writing should be resorted to sparingly but if the coroner wishes to answer the jury’s questions in writing, he should do so with circumspection, consulting counsel beforehand and showing them the note before it goes into the jury room (see p 137 j to p 138 b and p 139 f h, post). 

Notes 
For proceedings and evidence at a coroner’s inquest, see 9 Halsbury’s Laws (4th edn) paras 1110–1111, 1120–1122, 1161, and for cases on the subject, see 13 Digest (Reissue) 179–182, 193, 1518–1563, 1708–1717. 
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Applications for judicial review 
Pc G R Gray, Pc D M Thompson, Pc M B Howard, Chief Insp T Duncan, Insp C Morris, Sgt R Kent, Insp R Catling and Sgt J Kynaston applied, with the leave of Mann J given on 28 May 1986, for judicial review by way of (i) an order of certiorari to quash the verdict and inquisition concerning the death of John William Mikkelsen returned at West London Coroners’ Court on 27 March 1986, (ii) an order of certiorari to quash so much of the verdict and inquisition as infringed r 42 of the Coroners Rules 1984, SI 1984/552, (iii) an order of mandamus directing that a new inquest be held and (iv) a declaration that the standard of proof required for unlawful killing was proof beyond reasonable doubt or such other standard as the court thought just. The facts are set out in the judgment of Watkins LJ. 

19 December 1986. The following judgments were delivered. 

WATKINS LJ. On 16 July 1985 at the West Middlesex Hospital John William Mikkelsen died. He was 34 years of age. He was a large coloured man known to use six other names at different times. He was a dispatch rider by occupation. Immediately before his death he was a resident of West London and a member of the so-called Hell’s Angels. His death was given wide publicity in the press, by broadcast and by television. Allegations began to be made of a most serious nature against a large number of police officers of the use of violence against Mikkelsen, of mishandling him, of failing to bring medical attention to him and of neglecting in proper time to obtain an ambulance so that he could be taken to hospital and there receive suitable medical attention and treatment. 

   On the night of Mikkelsen’s death a formal police investigation into the circumstances of it began. A number of police officers were served with a notice under reg 7 of the Police (Discipline) Regulations 1985, SI 1985/518. Disciplinary procedures are still in contemplation by the Commissioner of Police of the Metropolis. Accordingly, although the Director of Public Prosecutions has now indicated that no police officer will be prosecuted for a criminal offence, a substantial number of police officers, from the rank of chief inspector downwards, have been and remain suspended from duty since the inquest to which I shall soon be referring. Whether suspension of anyone, which as seems inevitable will go on for a considerable time yet, was ever justified, only time will tell. 

131 

  

 The events which brought these officers to their unhappy situation and Mikkelsen to his death began in the late evening of 15 July 1985. Pcs Peacock and Renton were on duty near a public house in Bedfont, Middlesex, when they saw Mikkelsen and two other members of the Hell’s Angels, named Alan Krafft and Griffen, behaving in a rather unruly manner. All three of them got into a motor car. The officers suspected that it belonged to none of them and decided to arrest the driver and his passengers for unlawfully taking or being carried in the car. It was driven away at a fast speed followed by the constables in their car. The constables’ suspicions were in fact unfounded but genuinely held at the time. The two cars stopped in the nearby Bedfont Close, where the parents of Krafft lived. Krafft was arrested. An attempt was made to take him to the police car. It was resisted and a very violent scene ensued, in the course of which Pc Peacock drew his truncheon and struck both Mikkelsen and Krafft once on the head with it. 

   Reinforcements were called for. They arrived. Mikkelsen was overpowered. He became unconscious or lapsed into a drunken stupor. A police district support unit came to the scene containing a number of other officers. Mikkelsen and others, including Krafft’s father, were put in this and taken to Hounslow police station. The van arrived there at 12.10 am. Mikkelsen was put on the floor of the charge room where he remained until taken to hospital. A pool of clear vomit was seen near his mouth on the floor at one stage. At 12.19 a doctor was called for and ten minutes later an ambulance. At 12.37 the ambulance arrived. The ambulance attendant found Mikkelsen to have a good pulse and to be breathing. His pulse had previously been checked in the charge room by one or more police officers. The comparatively short journey to the hospital from the police station was not regarded as an emergency, so the blue light was not used. On arrival at the hospital a nurse felt Mikkelsen’s pulse. It was present, although weak, and he was thought to appear quite normal. However, when a short time later he was rolled onto a hospital trolley bed, it was seen that he was not breathing. He had no pulse. Resuscitation of him was immediately attempted. It was unsuccessful and at 1.20 am he was pronounced dead. 

   Examination of him later on revealed, among many other things, that at the time of the fight in Bedfont Close he had a blood-alcohol reading of 190 to 195 mg of alcohol per 100 ml of blood, calculated from a reading taken on examination of 172 mg. His blood also contained traces of cannabis and amphetamines. This recital of events is deliberately brief and shorne of much detail and of allegation and counter-allegation. Subsequently, various persons were charged with offences against the arresting police constable. They appeared at a magistrates’ court, where the charges against them were dismissed. 

   Meanwhile, an inquest opened by Dr Burton, the coroner for the western district of Greater London, on 23 July 1985 lay adjourned. It was resumed with a jury on 17 March 1985 and concluded, after a nine-day hearing, on 27 March 1986. According to the inquisition, the cause of death was cerebral anoxia due to inhalation of stomach contents. The time, place and circumstances at or in which the injury was sustained are stated to be that Mikkelsen was arrested on 15 July 1985 and taken to Hounslow police station. He was transferred to the West Middlesex hospital and there certified dead. The conclusion of the jury as to death is stated to be that he was unlawfully killed. Those words did not represent everything the foreman of the jury said when announcing verdict. That is common ground between counsel who have appeared before us for friends of Mikkelsen, some of the police officers and the coroner. Although recollections of what was actually said differ slightly, the words ‘unlawfully killed attributed to the degree of care after he was overpowered’ represent what the foreman was heard to say by all present, as near as may be. 

   The coroner’s version of it, as appears from his first affidavit, is: 

   ‘The transcript when available will no doubt demonstrate the point with greater clarity but the verdict which was recorded by me in writing was quite simply 
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“unlawfully killed“. The foreman after delivering these two words then spontaneously appeared to add (and I paraphrase) that this verdict was intended (by the Jury) to cover the circumstances of manslaughter by neglect from the time the deceased was overpowered. This may have been added by the Jury in order to dispel any suggestion that the verdict of “unlawful killing” could reflect an acceptance by them that the deceased had been murdered … I for my part did not understand the jury foreman’s entire words to constitute the formal verdict but such words are impossible to ignore when faced with what otherwise might have appeared to have been a non-specific verdict which without more might have been damaging to the applicants by its very ambiguity.’ 

To these observations of the coroner I shall be returning in due course. 

   Pcs Gray, Thompson and Howard have leave to move for judicial review of the coroner’s inquest. They seek orders of certiorari to quash the verdict and inquisition, mandamus ordering a new inquest and a declaration as to the standard of proof required for the return of a verdict of unlawful killing. These officers were involved in the detention and the removal to custody of Mikkelsen after his arrest. They were recognised by the coroner as interested persons. They all gave evidence at the inquest, as did the arresting officer. The grounds on which they rely for the relief they seek are: (1) the verdict of the jury was framed in such a way as to appear to determine a question of civil liability in contravention of r 42 of the Coroners Rules 1984, SI 1984/552; (2) the coroner’s directions to the jury on the meaning of ‘unlawful killing’ were wrong in law, inadequate and confusing; (3) the directions on the standard of proof necessary to return a verdict of unlawful killing were wrong and (4) the finding of unlawful killing was not supported by the evidence. 

   Chief Insp Duncan, Insp Morris, Sgt Kent, Insp Catling and Sgt Kynaston also have leave to move for judicial review of the coroner’s inquest. The relief they seek is similar to that sought by the officers already mentioned. They were concerned in one way or another and at various times with events after arrest and up to the removal of Mikkelsen to hospital. The grounds which they seek to rely on are, broadly speaking, similar to those already mentioned. They also contend that the directions given to the jury by the coroner as to the law were defective and confusing, that he failed to leave to them at least one other verdict which was open to them on the evidence and that there was a material irregularity introduced after the jury’s retirement, in that, in the absence of counsel for the interested parties, the coroner supplied to the jury at their request a copy of his typed notes entitled ‘Conclusions as to the type of death’ which had formed the basis of his directions as to the law. In any event, it is said that such notes were apt to confuse. 

   We heard first the submissions of counsel for Pcs Gray, Thompson and Howard. They were interrupted early on by counsel for the friends of Mikkelsen, who told us that he would not be seeking to oppose the applications to quash the verdict and inquisition and for a fresh inquest. This, he said, was because he regards the coroner’s directions on the law of manslaughter as critically defective. Counsel for the coroner, who has adopted a wholly proper, neutral and helpful role in this hearing, does not dissent from that view. 

   I think it right to preface consideration of the excellent submissions which we have listened to by reciting the words used by Lord Lane CJ in R v South London Coroner, ex p Ruddock (8 July 1982, unreported) in giving the judgment of the court, of which I was a member. Lord Lane CJ said: 

   ‘The coroner’s task in a case such as this is a formidable one, and no one would dispute that; that is quite apart from the difficulties which inevitably arise when feelings are running high and the spectators are emotionally involved and vocal. Once again it should not be forgotten that an inquest is a fact-finding exercise and not a method of apportioning guilt. The procedure and rules of evidence which are suitable for one are unsuitable for the other. In an inquest it should never be forgotten that there are no parties, there is no indictment, there is no prosecution, 
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there is no defence, there is no trial, simply an attempt to establish facts. It is an inquisitorial process, a process of investigation quite unlike a criminal trial where the prosecutor accuses and the accused defends, the judge holding the balance or the ring, whichever metaphor one chooses to use.’ 

   There is no suggestion that at this inquest the spectators were vocal. That apart, everything there said is applicable to it. I would add that it is the coroner who calls the witnesses and questions them. The role of a witness’s representative is confined to asking questions after the coroner has finished with the witness. He is not allowed to address the jury as to the evidence. Advocacy has therefore almost no influence, no part in the proceedings. This is in marked contrast to the criminal trial. The ordinary rules of evidence do not apply. This enlarges the scope of the inquiry but may well, among the other matters I have referred to, detract from the value of the verdict, which cannot be regarded as conclusive, at any rate if it is to the effect that a crime has been committed. The coroner has the central and dominant role. He has powers at common law and he is bound by statutes and rules, the provisions of which he must observe scrupulously in conducting the hearing. 

   The main provisions which it is necessary here to refer to are the following. I turn first to the governing Act, the Coroners Act 1887. By s 4, so far as is material, it is provided: 

   ‘The coroner shall, at the first sitting of the inquest, examine on oath touching the death all persons who tender their evidence respecting the facts and all persons having knowledge of the facts whom he thinks it expedient to examine.’ 

By sub-s (3) it is provided: 

   ‘After hearing the evidence the jury shall give their verdict, and certify it by an inquisition in writing, setting forth, so far as such particulars have been proved to them, who the deceased was, and how, when, and where the deceased came by his death … ’ 

By s 6(1) it is provided: 

   ‘Where Her Majesty’s High Court of Justice, upon application made by or under the authority of the Attorney General, is satisfied … (b.) where an inquest has been held by a coroner that by reason of fraud, rejection of evidence, irregularity of proceedings, insufficiency of inquiry, or otherwise, it is necessary or desirable, in the interests of justice, that another inquest should be held, the court … may quash the inquisition on that inquest.’ 

   Section 13(1) and (2) of the Coroners (Amendment) Act 1926 provides: 

   ‘(1) Subject to the provisions of this section, a coroner within whose jurisdiction the dead body of a person is lying, may, in lieu of summoning a jury in the manner required by section three of the Coroners Act, 1887, for the purpose of inquiring into the death of that person, hold an inquest … without a jury. 

   (2) If it appears to the coroner either before he proceeds to hold an inquest or in the course of an inquest begun without a jury, that there is reason to suspect … (f) that the death occurred while the deceased was in police custody, or resulted from an injury caused by a police officer in the purported execution of his duty; he shall proceed to summon a jury in the manner required by the Coroners Act, 1887 … ’ 

This provision is obviously mandatory, dependent for effect on injury causing death. Whether the cause of death in the present case comes within the definition of injury, however loosely regarded, depends partly on definition and partly on the evidence. 

   Section 56 of the Criminal Law Act 1977 provides by sub-s (1): 

   ‘At a coroner’s inquest touching the death of a person who came by his death by murder, manslaughter or infanticide, the purpose of the proceedings shall not
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 include the finding of any person guilty of the murder, manslaughter or infanticide; and accordingly a coroner’s inquisition shall in no case charge a person with any of those offences.’ 

Prior to this enactment a coroner’s jury could, and sometimes did, charge and commit a person for trial on charges so serious as murder and manslaughter. 

   Power was given by Parliament for the making of rules. The relevant rules are the Coroners Rules 1984. Rule 22(1) provides: 

   ‘No witness at an inquest shall be obliged to answer any question tending to incriminate himself.’ 

Rule 36, dealing with matters to be ascertained at an inquest, provides: 

   ‘(1) The proceedings and evidence at an inquest shall be directed solely to ascertaining the following matters, namely—(a) who the deceased was; (b) how, when and where the deceased came by his death … 

   (2) Neither the coroner nor the jury shall express any opinion on any other matters.’ 

Out of the window went the rider. Rule 40 provides: 

   ‘No person shall be allowed to address the coroner or the jury as to the facts.’ 

Rule 41 provides: 

   ‘Where the coroner sits with a jury, he shall sum up the evidence to the jury and direct them as to the law … and shall draw their attention to Rule … 42.’ 

Rule 42 is important. Its provisions are these: 

   ‘No verdict shall be framed in such a way as to appear to determine any question of—(a) criminal liability on the part of a named person, or (b) civil liability.’ 

   Attached to these rules is a precedent for an inquisition (see Sch 4, Form 22). There are notes to the precedent. In those notes one finds a recital of the kinds of verdict which a coroner’s jury is entitled to return. They include death from natural causes, suicide, self-induced abortion, accident, misadventure, unlawful killing, murder, infanticide and an open verdict. 

   With that synopsis of the coroner’s powers in mind, I turn to examine the issues raised, the main of which must cause us, it is argued, to quash the verdict and inquisition (our power to do that is beyond doubt) and to order, as we may, a fresh inquisition before another coroner and before another jury. 

   I choose as the first issue to comment on the coroner’s directions on the law of unlawful killing. I begin with three short extracts from the eight or nine pages of notes the coroner made to assist him in summing up. The first extract reads thus: 

   ‘Unlawfully killed. Covers both murder and manslaughter. Murder requires a deliberate attempt to kill or cause grievous bodily harm. Many technicalities, but not relevant when the same verdict covers manslaughter as well. Manslaughter comprises two types of homicide in this case. Firstly, the force used in arresting Mikkelsen at Bedfont Close—if that was the cause of his death. Secondly the degree of care given to him after he was overpowered.’ 

The second extract from the notes to which I refer, reads: 

   ‘After Mikkelsen was cuffed and had stopped struggling. Could there be manslaughter by neglect? The negligence must go beyond the mere matter of compensation between subjects and must show such disregard for the life and safety of others as to amount to a crime against the state and conduct deserving punishment. This verdict does have to use the word “crime”—because that is what
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makes it unlawful killing. Anything less than that is a matter of damages and is not a coroners verdict.’ 

Finally, the coroner turned to the types of verdict. He said: 

   ‘Open verdict. Misadventure (with recommendations). Lack of care of add aggravated by lack of care—“problems”—ask. Abuse of drugs—alcohol—not supported by doctors. Homicide by an unlawful act or by neglect. Needs heavy burden of proof and you have to be certain that there could not have been self defence and you have to remember the right to use reasonable force in making a lawful arrest.’ 

   The interesting feature of the first extract is that the jury, in what counsel for the police officers say was part of its verdict, followed words which appear in this part of the coroner’s notes. They were enabled to do that because at their request the coroner sent the notes into the jury after they had retired. That is a matter which I will deal with later on. What is of more significance is that nowhere in the summing up is there to be found the definition of manslaughter, that is unlawful killing. At no point did the coroner direct the jury that to find a verdict of manslaughter they had to be satisfied that the act or omission of a single person must amount to unlawful conduct which was a substantial cause of death. The jury were left with the impression that they might be satisfied that there was material unlawful conduct, act or neglect, by aggregating the conduct of two or more of the officers. One cannot avoid the feeling, I think, that this is probably what has happened. Thus, said counsel for Pcs Gray, Thompson and Howard, with justification in my view, the verdict has had a blunderbuss effect, meaning that shot went off in all directions, striking police officers involved indiscriminately. 

   I have much sympathy with the coroner, for he was dealing with a kind of manslaughter, namely unlawful killing by neglect, which is seldom met with. Moreover, save in the hands of an experienced judge, it is not a simple matter to direct a jury on. It is not surprising therefore to find that the coroner is criticised also for his less than correct and helpful references at various times to neglect, giving the impression here and there that just plain neglect would do. 

   Other criticisms have also been voiced as to this all-important direction, but I have, I think, said enough to indicate that the jury were gravely misdirected and cannot have been otherwise than confused by what they were told about this branch of the law and, of course, by what they had read from the notes which were handed in to them. This by itself must, it seems to me, inevitably cause the jury’s verdict to be quashed. What the jury should have been told was that when considering manslaughter by neglect they would have to be satisfied on the evidence of these four ingredients of the offence: (1) that a police officer had the duty of regarding the health and welfare of Mikkelsen; (2) that he failed to do what in the circumstances he ought to have done for the health and welfare of Mikkelsen; (3) that his failure was a substantial cause of Mikkelsen’s death; and (4) that in failing to act for the benefit of Mikkelsen’s health and welfare he acted recklessly. It should be explained that to act recklessly means that there was an obvious and serious risk to the health and welfare of Mikkelsen to which that police officer, having regard to his duty, was indifferent or that, recognising that risk to be present, he deliberately chose to run the risk by doing nothing about it. It should be emphasised, however, that a failure to appreciate that there was such a risk would not by itself be sufficient to amount to recklessness. 

   Further, the jury should have been directed that they could return a verdict of unlawful killing only if they could attribute those ingredients to a single police officer, whom they should on no account name or otherwise identify. In this context, the jury should consider the position of each officer in turn, following Mikkelsen’s arrest, as to his duty, if any, to care for Mikkelsen’s health and welfare and the opportunity given to him, having regard to the length of time he was with Mikkelsen and other relevant circumstances, to discharge it. 
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 I turn now to the standard of proof. We heard much argument about this. There is a lack of direct authority on the point. We were referred to cases on suicide going back into the last century, all of which emphasise the presumption against suicide, and the requirement of rebutting that presumption. Suicide was then a crime. It no longer is. But it is still a drastic action which often leaves in its wake serious social, economic and other consequences. 

   Lord Widgery CJ in R v City of London Coroner, ex p Barber [1975] 3 All ER 538 at 540, [1975] 1 WLR 1310 at 1313 said: 

   ‘If that is a fair statement of the coroner’s approach, and I sincerely hope it is because I have no desire to be unfair to him, it seems to me to fail to recognise what is perhaps one of the most important rules that coroners should bear in mind in cases of this class, namely that suicide must never be presumed. If a person dies a violent death, the possibility of suicide may be there for all to see, but it must not be presumed merely because it seems on the face of it to be a likely explanation. Suicide must be proved by evidence, and if it is not proved by evidence, it is the duty of the coroner not to find suicide, but to find an open verdict. I approach this case, applying a stringent test, and asking myself whether on the evidence which was given in this case any reasonable coroner could have reached the conclusion that the proper answer was suicide.’ 

   It will be noted that Lord Widgery CJ alluded to the stringent test, but without reference to what may be called the conventional standards of proof. I cannot believe, however, that he was regarding proof of suicide as other than beyond a reasonable doubt. I so hold that that was and remains the standard. It is unthinkable, in my estimation, that anything less will do. So it is in respect of a criminal offence. I regard as equally unthinkable, if not more so, that a jury should find the commission, although not identifying the offender, of a criminal offence without being satisfied beyond a reasonable doubt. 

   As for the other verdicts open to a jury, the balance of probabilities test is surely appropriate save in respect, of course, of the open verdict. This standard should be left to the jury without any of the refined qualifications placed on it by some judges who have spoken to some such effect as ‘the more serious the allegation the higher the degree of probability required’. These refinements would only serve to confuse juries and, in the context of a jury’s role, are, I say with great respect to those who have given expression to them, I think, meaningless. Such matter as that led the coroner astray in this case, by providing the jury with no plain standard of proof to be guided by. He cannot be blamed for that, but it is another factor which must cause this verdict to be quashed. 

   I said that I would deal with the complaint, for that is what it amounts to, that the coroner’s notes, his aide-mémoire, were handed to the jury. This took place during the absence of counsel, who were out of the building where the inquest was held at lunch. When counsel returned the coroner told them what he had done. No one suggests he acceded to the jury’s request with no motive save a desire to be as helpful as he could to them, but I am driven by the considerable bulk of the notes, the lack of clarity in many places, the misdirections at others and the general layout, intelligible no doubt to the coroner but not, I imagine, to the jury, to say that to put to them a document amounting to eight or nine pages of closely typed directions on many matters was an error. The effect of it cannot have provided the jury with clear guidance on a number of essential matters which was accurate in law. That, for reasons I have explained, it could not have done. On the contrary, I think it tended to heap confusion on confusion. 

   If there was some direction or other which was not clear to the jury, the coroner should, in the presence of counsel, have asked them, the jury, what it was, and should have assisted them with it by repeating orally, perhaps with amplification, what he had already told them on the point, or given them entirely fresh instructions or directions if necessary. He ought to have proceeded to do this after discussion with counsel who, 
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undoubtedly, would have been of considerable help to him. It is not unknown in criminal trials for judges to answer the jury’s questions as to the law in writing, or even to anticipate the possible need by a jury for that, with a written direction on a point or points of law. But this is a practice which, for good reason, is sparingly resorted to. When it is, it must be handled with circumspection, the judge being mindful of the need to consult with counsel beforehand, and to show them the note before it goes into the jury room. 

   We have heard submissions on the coroner’s decision to record as the verdict merely the words ‘unlawful killing’. I can understand his anxiety to record a verdict which did not offend against r 42 of the Coroners Rules 1984. Coroners quite often, for very good reason, have to refrain from putting on the inquisition all that the foreman says when announcing the jury’s conclusion. By rule he is prevented from doing that. He has to eliminate irrelevant matter and only record what his good sense and experience leads him to conclude is the formal verdict, being one which the jury are entitled in law to find. 

   Here, however, I regret to say that the coroner’s judgment was at fault. Whichever version of what the foreman said be right, it is clear from all of them that the jury found neglect at no time before Mikkelsen was overpowered. By that time, the fight involving the use of the truncheon during arrest was over and the arrest effective. It is equally clear that the jury were attributing unlawful killing to no other cause than neglect. It is the jury’s function to find the cause of death while avoiding placing criminal responsibility or civil liability on anyone. Here, the cause found, as I have previously indicated, included the additional words spoken by the foreman, which were, in my opinion, an essential part of a clearly expressed verdict and ought to have been recorded on the inquisition. The implication placed on them by the coroner, as expressed in his affidavit, is, I think, misguided. 

   Counsel for Pcs Gray, Thompson and Howard submitted strenuously that the verdict as recorded offended against r 42, for it was framed, he says, so as to place civil liability on the Commissioner of Police of the Metropolis, or to give the appearance of doing so. I disagree. The verdict, neither as recorded nor as it should have been recorded on the inquisition, is not, in my view, so framed. Interested parties may look at the circumstances of the case and seek to draw from them and the verdict an inference or inferences as to blameworthiness on someone’s part for causing death. That is almost inevitable. It can be neither avoided nor legislated against. So long as on the face of the inquisition the verdict does not give the appearance of identifying by name or otherwise anyone as blameworthy for the cause of death, r 42 is complied with. It was complied with by this coroner. It would have been complied with had he recorded the verdict as, in my view, he should have done. 

   It was also submitted that s 4 of the 1887 Act and r 42 cannot co-exist. The rule is ultra vires, it is said. This has been said before, notably in R v Surrey Coroner, ex p Campbell [1982] 2 All ER 545, [1982] QB 661. In giving the judgment of the court I said ([1982] 2 All ER 545 at 555, [1982] QB 661 at 676): 

   ‘Be that as it may, it is our view that on the facts of this case a verdict of “lack of care” would not have contravened r 33 [that is the predecessor to r 42]. It is therefore not necessary for us to decide whether the rule is ultra vires. But, we think we ought nevertheless to express our conclusion on this point, which is that counsel for the applicant’s submission on it is ill-founded. Such conflict as may in any given circumstance appear to arise between r 33 and the duty to inquire “how” must be resolved in favour of the statutory duty to inquire whatever the consequences of this may be.’ 

   I accept that instances may arise where observing the statutory duty may carry the risk of a clash between s 4 and r 42. But careful framing of the verdict consistent, of course, with the jury’s conclusion should, and indeed must, avoid that. Coroners by now are
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well used to coping with this problem and I have no doubt do so successfully. I am firmly of the opinion that r 42 is intra vires. 

   Finally, the evidence. The jury’s finding of unlawful killing by neglect is, it is submitted on behalf of the police officers, against the weight of the evidence. It used to be said, and maybe by some still is, that insufficiency of evidence is no ground for quashing a coroner’s jury’s verdict. I cannot subscribe to that. The development of judicial review to its present state with its devotion to, amongst other things, natural justice cannot possibly allow verdicts by juries at inquests to stand which are based on no or wholly insufficient evidence. By analogy, I see nothing in s 6 of the 1887 Act which runs counter to that. 

   However, that is not the position here, in my opinion. I express no view on the strength of the evidence, except to say that another jury may not have found it compelling enough, especially if properly directed, to have found a verdict of unlawful killing. There were of course verdicts other than an open verdict which the jury could have returned. I have already referred to some, at least, of those. In my opinion, a number of those could have been left to this jury in the circumstances but were not. Whether there was material at this inquest fit to be left to a jury to consider a verdict of unlawful killing by neglect, I prefer to express no opinion bearing in mind what might happen hereafter. I think differently with regard to all that took place on arrest. Without going into that evidence in detail, the medical aspects of it especially, I am in no doubt that I would have directed the jury that it would have been unsafe, wrong even, to find that the arresting officers misconducted themselves in a difficult situation in any sense whatsoever. 

   So, this verdict has to be quashed. What then must be done? Further relief lies also within the discretion of this court. Albeit with very considerable reluctance and with the provisions of s 13 of the 1926 Act in mind, I see no alternative but to order a fresh inquest before another coroner and jury. I would also make the declaration as to the standard of proof in accordance with what I have said as to that in this judgment. 

ROCH J. I agree that the verdict of the coroner’s jury in this case should be quashed and that a fresh inquest in front of a new coroner be ordered. I concur in the making of the declaration as to the standard of proof in coroners’ inquests. 

   I add one comment to the judgment which Watkins LJ has just delivered, on the form of inquisition (see the Coroners Rules 1984, SI 1984/552, Sch 4, Form 22). It is made in the hope that those responsible for the framing of these forms might give further consideration to the wording of one part of the form and that a redrafting might assist a coroner’s jury to concentrate on the matter which they are required to consider. It is the fifth entry on the form which at present reads: ‘Time, place and circumstances at or in which injury was sustained.’ It seems to me that it should be: ‘Time, place and circumstances at or in which death was sustained’, and that if that amendment were made the wording would then conform to the wording of r 36(1)(b) of the 1984 rules. 

   Having made that comment, I concur in the judgment which Watkins LJ has just given. 

Applications granted. Verdict quashed. Order for a fresh inquest before another coroner and jury. Declaration as to the standard of proof granted accordingly. 

Solicitors: Edward Fail Neale & Co, Twickenham (for the applicants Gray, Thompson and Howard); Russell Jones & Walker (for the applicants Duncan, Morris, Kent, Catling and Kynaston); Beachcrofts (for the coroner); Powell Magrath & Spencer (for the next of kin of the deceased). 

Dilys Tausz Barrister. 

 

