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Industry Categories

Construction includes all forms of construction,

demolition and building installation

Manufacturing includes all forms of manufacturing of

products

Energy and
Extractive Sector | comprises all kinds of mining and quarrying
activities and the production/supply of
electricity, gas, steam & water

Agriculture comprises farming, hunting, forestry and

Fishing

Service Sector comprises wholesale/retail trade, hotels,
restaurants, transport, storage, Post,

communication etc

South

Greater
London

The Map shows 19 different HSE areas which make up
seven regions.

HSE Regions

London and South East

Home Counties

Wales and West

Midlands

North West

York and North East

Scotland

HSE Areas and Industry Categories

HSE Areas

Greater London
South East

Northern Home Counties
South
East Anglia

South West
Marches
Wales

North Midlands
East Midlands
West Midlands

Greater Manchester
North West
Merseyside

North East
South Yorkshire
North & West Yorkshire

Scotland East
Scotland West
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Introduction

An Audit

The Health and Safety Executive (HSE) — established by the
Health and Safety at Work Act 1974 — is the main Government
body responsible for enforcing health and safety law in Britain.

This report is a statistical audit of the core activity of the
HSE — the work undertaken by its ‘operational’ inspectors, that
is to say those inspectors who actually inspect workplaces,
investigate reported injuries, and decide whether or not to
impose enforcement notices or to prosecute. The HSE
undertakes many other activities including research, policy
development and standard setting, but this report does not
evaluate these activities.

This report does not scrutinise the work of all of HSE's
inspectors — only those that work in its Field Operations
Directorate (known as FOD). FOD is the largest directorate
within the HSE and its 419 Field inspectors (which represent
two thirds of all HSE's Field Inspectors) are responsible for
enforcing the law in 736,000 premises concerned with
construction, agriculture, general manufacturing, quarries,
entertainment, education, health services, local government,
crown bodies, and the police.

This report considers the activities of these inspectors over a

five year period — between 1 April 1996 and 31 March 2001. It

looks at:

m the number of premises that they inspect;

m the number of reported incidents that they investigate;

m the numbers of enforcement notices that they impose;

m the numbers of organisations and individuals that they
prosecute;

It looks at how the levels of inspection, investigation, notices

and prosecution differ:

m between five industry groupings - Agriculture,
Construction, Manufacturing, the Energy and Extractive
industries, and the Service sector;

m between different parts of the country; and

m in each of the last five years;

The report will therefore allow answers to the following types

of questions:

m which industry receives the most inspections?

m which part of the country investigates the most injuries?

m has the rate of prosecution changed between 1996/7 to
2000/01?

Note on Scotland

In Scotland, FOD is not responsible for taking prosecution
decisions. This is the decision of the "Crown Office and
Procurator Fiscal Service". FOD inspectors will pass details
of their investigation (or inspection) to the Crown Office
who, after looking at the evidence, will decide whether
any prosecution action will be taken. The differences in
the courts and procedures are discussed in subsequent
chapters.

The report has three main purposes:

m to make FOD’s activities more transparent. Although the HSE
produces comprehensive data on the extent of work-
related harm itself, it produces little data that allows its
own activities to be scrutinised and assessed. It does not
produce any information, for example, on comparative
levels of inspection and investigation or on the number of
deaths and major injuries that result in prosecution.

m to make FOD (and HSE) more accountable. This report raises
a number of questions concerning the sufficiency of HSE
resources, the adequacy of its enforcement policies and
apparent inconsistencies in its enforcement record in
different parts of the country and between different
industries. It is hoped that this report will result in the HSE
itself being more willing to publish similar information in
the future and to explain apparent inconsistencies in its
performance.

m  to assist in the process of policy reform. Although it is not
always practicable, it is important that arguments about
reforms of the HSE should, as far as possible, be evidence-
based. This report contains statistical information that
should assist Government, (and those wishing to lobby
Government), with information crucial to a number of
current debates concerning HSE reform including, for
example, those relating to the adequacy of HSE's
investigation and prosecution policy and whether or not
HSE is adequately resourced.

It is the first time that such an audit has been undertaken.
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The Data

The tables in this report have been compiled after analysing
raw HSE data. The data was extracted from FOD's ‘Focus’
database — created in 1996 — which contains details of all
registered workplaces and reported incidents and into which
inspectors input information on their contacts with
workplaces and details of any enforcement action. The
names of workplaces and the names of injured or deceased
persons were not provided.

This report has six chapters. The first two concern the levels of
inspection and investigation — the means by which inspectors
can gain access to workplaces and assess whether
organisations and individuals are complying with health and
safety law. Whilst inspections (considered in Chapter One) are
supposed to be unplanned visits to workplaces, investigations
(considered in Chapter Two) are visits in response to a reported
incident of one kind or another, such as an injury or a
dangerous occurrence .

Chapters Three and Four consider the level of ‘formal’
enforcement action — legal notices or prosecutions - taken by
inspectors when they discover, in the course of an inspection
or investigation, that there is evidence of a breach of health
and safety law. Chapter Three deals with the numbers of
‘enforcement notices’. There are two main types — an
‘improvement’ and a ‘prohibition’ notice. In order to impose
an improvement notice the inspector must be of the view that
there has been a contravention of a provision of health and
safety law. The notice will state that particular changes must be
made within a particular time period. A prohibition notice —
which stops an identified activity - can only be imposed when
an inspector is of the view that there is or will be a risk of
serious injury if this activity continued.

Chapter Four deals with levels of prosecutions. In order for
a prosecution to take place an inspector must be able to collect
evidence to prove that an organisation or individual has failed
to comply with a provision of health and safety law. A
prosecution can take place in either the magistrates court
(where fines are either a maximum of £5000, for a breach of a
regulation, or £20,000, for breach of a statute) or they can take
place in the Crown court where fines are unlimited.

Chapter Five allows the reader to look at, and compare,
the performance of each of the HSE Areas and industry
groupings across a number of key indicators at a glance. It also
groups together the HSE Areas into the seven geographical
Regions which HSE has now organised itself.

Chapter six — the conclusion - provides an overview of the
data, considers the policies developed by the HSE in relation to
inspection, investigation and enforcement and what reforms
are required.

It is important to note the limitations of this report.
m this is a quantitative rather than a qualitative analysis, that
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is to say it only contains analysis of how much of a
particular activity inspectors are undertaking; it does not
look at how well the inspectors are doing it. It is important
to keep this in mind since it could be argued, for example,
in the context of limited resources, that 50 rigorous
investigations are preferable to 100 cursory ones. The
report does not contain any information on the quality of
HSE inspections or investigations.

m the accuracy of the report depends upon the reliability of
the data provided by the HSE. Inevitably, there will have
been some errors when the data was initially entered into
its database and also when the data was extracted for our
use.

m the data is not absolutely comprehensive. The data was
provided by the HSE on .... and this means that many
prosecutions relating to inspections or investigations since
1999 will not have taken place. As a result we have limited
our analysis of prosecution data to incidents prior to April
1999.

Despite those limitations, it is hoped that this report will
facilitate a much greater understanding than ever before of
the manner in which HSE conducts its core activities and will
provide a real opportunity to initiate an informed debate
about the enforcement policies and procedures of the HSE and
the financial context in which they currently operate.

HSE Inspectors
In the HSE, there are two main types of inspectors: (a) ‘Field
inspectors’ who are responsible for day to day inspections
and investigations and (b) ‘Specialist inspectors’ who provide
expert back up to the Field Inspectors.

However not all field inspectors actually do the day to
day inspection and investigation. - it depends on their
grade or ‘band’.

m Band 4 is the grade at which inspectors are recruited.
They will remain in this band whilst they are in training.

m Band 3 is the main grade for HSE inspectors. These are
the inspectors who are primarily concerned with the
HSE's day to day inspections and investigations.

m Band 2 is the grade for inspectors known as 'Principal
Inspectors'. They manage the Band 3 inspectors.

The number of Grade 3 Field Inspectors determine the
number of inspections and investigations.

FOD Inspector Numbers — by Grade Total
0 1 2 3 4
Field 5 26 124 419 145 719
Specialist 2 7 28 48 0 85
Total 7 33 152 467 145 804




Chapter 1

Inspections and other contacts with workplaces

Key Statistics

Over the five-year period, there has been a 13% decrease in the total number of contacts
with premises.

m In South Yorkshire there has been 36% reduction in the total number of contacts whilst
in the South there has been a 14% increase.

m In the Extractive Industries there has been a 34% decrease in the total number of
contacts, whilst in Manufacturing the reduction has only been 1%.

In the five year period, the total number of contacts involving investigations has increased
by 44%, whilst inspection contacts have decreased by 41%.

m In The Marches there has been a 52% reduction in the total number of contacts
involving inspections whilst in the South the reduction has only been 18%.

m In Construction there has been a 52% decrease in the total number of contacts, involving
inspections whilst in Manufacturing the reduction has only been 24%.

In 2000/01, one in nine registered workplaces had at least one contact, of some kind, with
a FOD inspector. This ranged from:

m one in five in the Construction sector, to one in twelve in Agriculture; and
m one in six in Merseyside to one in ten in East Anglia.

In 2000/01, one in 20 premises had one contact (or more) with an inspector involving an
inspection. This ranged from:

m one in ten in Construction to one in thirty six in the Service sector, and
m one in thirteen in the North West to one in thirty-three in the Northern Home Counties.

This chapter analyses the number of ‘contacts’ that FOD inspectors have with registered
premises. In particular, it looks at level of ‘inspections’ and how these compare with the
levels of other forms of contacts — in particular ‘investigations’.

It is possible to compare the number of inspections, investigations and other forms
of workplace contacts, as inspectors must enter details of every contact they have into
the HSE Focus database. There are 14 different types of contact (see Box on page 16).
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Analysis of total number of Contacts

Table 1

Total number of contacts (1996/7 — 2000/01)

Total Contacts
190718 TTB.ZET
1508 L
1999/00 o ok
2000101 B

Table 2

Table 1 shows that the total number of recorded contacts with premises has decreased
between 1996/7 and 2000/01 by 24,774 — a decrease of 13%. There is no data available
on the number of registered premises prior to 2002, so it has not been possible to
determine if any of this decline can be explained by a decrease in the number of
registered premises.

Total number by HSE area (1996/7 — 2000/01)

1aaeT | 2000001 | Nos Diff | 5% Diff Table 2 looks at the number of contacts in
|5-:|utn Yarkshire 0345 5933 3377 BETRT different HSE areas and indicates how the levels
|m3;me5 131106 B .05 T of contacts have changed in each area over a
[West Midlands T BAT1 T five-year period. Three areas have increased
[EastMidiands T T T TR their contacts: South, South West, and Scotland
TIthn Home Countlas g R T East. In all other areas, the numbers of contacts
Horth West RRT T T have decreased across the period. The level of
N E W Yorkehire - T R T decline ranges from a decrease of just 0.7% in
East Angiia e ™ m o 1% o Greater London -(Wlth 91 fewer_ contacts) to a
e — e decrease of 36% in South Yorkshire (3,377 fewer
Warih East B i - e contacts).
[Greater Manchester 10,25 1835 4 13.7%
|5cotiand West 0% 35 4%
South East A L 5 ELT
[Worth Midlands BEE | ENR 510 TR |
[Wales 17,080 B3 T, - B
[Merseyside 8,422 331 - 16
Greater London 1257 i Ut
tﬁﬂ-uth West 44 VO |
Scotland East 1 " o * o |
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Table 3
Total contacts by industry (1996/7 — 2000/01)
[ 1998517 1 2000/01 | Nos Ditr | % Diff | Table 3 examines the number of contacts in different
||-:,-,“g-_..fE,;mm-,-e 1310 T 1455 = T industry groupings and how the levels of contact have
[Eonstruction 75 FTRET] 15476 | <271 changed over a five-year period. It shows that there have
ariculture TEARE i T Trin been decreases in all industrial sectors, with the greatest
oreieE Bentor T N I = reduction of actual contacts being 15,476 in the
Manufackuring VI T T Construction sector, compared to a reduction of only
- 831 in Manufacturing; the greatest percentage reduction
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decline of 34%.



Analysis of Different Types of Contacts

Table 4
Numbers of different ‘Types of Contacts’ (1996/7 — 2000/01)

I T8EF | 2000007 Nos Dl o ENfT
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Table 4 looks at the numbers of each of the different
types of contact over a five-year period. It shows that
there have been considerable increases in the
numbers of contacts relating to investigation (44%),
enforcement (46%), education (143%) and advice
(33%), whilst at the same time a very large decrease
in the number of inspections (41%).

The four main contact types are ‘inspection’, ‘enforcement’,
‘investigation’ and ‘advice’, and Tables 5 and 6 address how
these four particular types of contact have changed in different
industries between 1996/7 and 2000/01. It is interesting to
note that although in 1996/7 both the Construction and
Manufacturing sectors have a similar number of inspections
(around 35,000), by 2000/01 the number of inspections in
Construction had decreased by over 50% (over 19,000
inspections) which was over twice the reduction in the number
of inspection contacts in Manufacturing. One might expect that
as a result there would be a corresponding difference in the

Table 5
Numbers of ‘Inspections’ and ‘advice’ contacts by
industry (1996/7 — 2000/01)

number of investigation contacts, but in fact there has been
more of an increase in the number of investigations in
Manufacturing (43%) compared to Construction (35%).

Of further note is that whilst the number of ‘advice’
contacts has decreased in Construction by 16%, they have
increased in Manufacturing by 59%.

It is also notable that whilst there has been a similar
percentage increase in the number of ‘enforcement’ contacts
in Construction, Manufacturing, Energy/Extractive and Service
sectors of around 50%, there has been an increase of just 0.2%
(an increase of 4 contacts) in Agriculture.

Table 6
Number of ‘Investigations’ and ‘enforcement’ contacts by
industry (1996/7 — 2000/01)

Inspection Invastigation
2000001 | Mos Diff | 9% Dift 155687 | 200001 | Mos Diff | 9% Diff
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griculture ude S | FREE £ r B BB
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IEENIEE Sector . N 14,250 T4, Ited e g3 oL 18] + T,
Advice Enforcement
1BG6ET | 2000001 | Mos Diff | 5% Diff 1886/87 | 2000001 | Mos Diff | 9% Diff
Construction 1,003 a0 - Kl 5% 3507 T v 5L
||.-'Ianuiacmnng 3, B e R ¥ S Ve £ BEE 2B b LEL
I-'"'!}fmulture 3 A +HTE 0.0 1,3k 1,505 +4 iFLE
|[EnergyiEstractive]  : ag e - Lhoh 1 i ) L
Service Sector 4 RS 6,840 + 180 Y 4,08 HEELS il M
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Table 9
Changes in the levels of contacts over a five year period
by HSE area (1996/7 — 2000/01)

Comparative Differences
Nos Ins | Mos inv kos
Alvice

[Marches iz w4HL EL
South Yorkshire ¢
|5l:|:ltla:nl:l East t =
[West Midlards 3,05 v B0 ¥
|East Anglia - Bl R 141
Greater Manchester - £ 40T + Ll o b
MNorth West 474 - 2
Scotand West i « 35
|G-rea|:er London ]
Wales =31
|7:35t Midiands # 155
[N & W ¥orkshire 2,333 v B B
[Morth East - 2,330 i i
Souwth East - £, 0 Ui or 4|
Mithn Home Counties +B52 - 414
MNorth Midiands - 220G + 4 T i)
Sowth West a7 + 15 0
|.ME!'5-E‘_.I'5II:IE + 3, 3
[south 1670 P IATE a0

The data from Tables 7 and 8 is collapsed and presented in
summary form in Table 9. Here it becomes clear that
inspections have declined quite dramatically across areas,
whilst there have been general increases in the numbers of
investigations and ‘advice’ contacts. However, there is no
clear relationship between these changes. For example,
while Marches has seen the greatest decline in numbers of
inspections (-3942), the simultaneous increase in
investigation and advice are relatively small. North and
West Yorkshire and North East both saw similar declines in
the numbers of inspections (2,333 and 2,330 respectively) —
yet there are significant differences between their increases
in numbers of investigations and advice. Perhaps by
contrast, in Scotland East there has been the highest
increases in both investigation and advice and the third
largest decline in inspections.
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Ratios between numbers of registered premises and different types of Contact

The following Tables, 10 and 11, look at the year 2000/01 in
further detail. They compare the number of contacts with
the number of premises in each area and each industry.
The information on the number of premises relates to the
number of premises as of February 2002, and so does not
relate exactly to the year 2000/01. It is, however, sufficiently
accurate for the purposes of this brief analysis.

The Tables gives details of the number of total
contacts/premises ratio in different industries and in
different areas. Table 10 shows that whilst on average 1 in
3 Manufacturing premises had a contact with an inspector,
in Agriculture this is about 1 in 10. Table 11 shows that the
highest average level of contact was in Merseyside — with
the lowest in Northern Home Counties

Table 10
Total number of premises and contacts by industry
(2000/01)

Mos Ratio
Fremises

[Manufacturing Vo T |
Construction 1: IZR
EnergyiExtractive 08
Semvice Sector 1808
Agriculture EATE] 1% |
TOTAL [t %

Table 11
Total number of premises and contacts by HSE area
(2000/01)

Nos hos Ratio

Premises | Contacts

|ersayside M T 4085 37 08
|E.i-reatar Manchester 1358 BB Zn
Scotland East kL] T3.00 | foom |
MNeorth Midiands 3205 B, THE
heorth East 20554 7 & T A
MNorth West 32074 BA33 R
Scotand Wast T L3 PR
South £ ¥ A0
|farches 38044 B 55 e
[West Midiands W10 T | i
[N & W ¥ orkshire £1 B4 22 LR
|wates R LA W
South East WA BATE .5
South Yorkshine FTRE ] DI BT
|Greater London T BRI | it |
South West L B |
|Ea5t Midlands 361 19.35%
[East Anglia 7] 1855
[mithn Home Counties &, 194 BE 0%

Whilst Tables 10 and 11 were concerned with the total
number of premises and contacts, Tables 12 and 13 are
concerned with the number of premises which have at least
one contact (this is because some premises have more than
one contact).

They show that, nationally, about one in nine registered
premises has at least one contact with an FOD inspector
each year. Table 12 shows that in Construction it is just over
one in five whilst in Agriculture it is one in twelve. Table 13
shows that in Merseyside one in six registered premises had
at least one contact, but in East Anglia it is one in ten.

It is worth emphasising that these statistics mean that in
2000/01, 90% of registered premises (including about a
100,000 construction sites) had no contact with a FOD
inspector.

It is interesting to note that whilst the ratio of total
contacts/premises for Construction and Manufacturing is
about the same (Table 10), the number of premises in
Manufacturing with at least one contact is significantly less
than Construction. This shows that FOD inspectors made, on
average, more contacts for each Manufacturing premises
than for each Construction site.
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Table 12

Number of different premises (by industry) with one
inspector contact or more (2000/01)

TeDs  |MOS Premises] Rato |
Fremises | with Contact
|Eenstruction 127 O 25 T8 o
[Manutacturing 81l 14,55
Service 5,264 [ERE
EnergyiExtractive L0 .00
A riculture TR 11,504 3.3%




Table 13
Number of different premises (by HSE area) with one
inspector contact or more (2000/01)

hos MNos Premises | Ratio
Fremises | with Contact

IMBTEE’y‘ErdB pa 3, Btk 15%
[seotiand East £, 35 Th2
|5-:mjanu:l VWest T $ 43 e
[Horth West ERICE ] T |
Greater Manchester TR { ST 14 5%
Maorth Midiands E ] ] A% |
M & W Yarkshire JE=e Tl TaA |
Morth East TR T |
[south £7 1 EET
[west Midlands 50,1483 125N
South East LR 1%
farches ETTiTE] FE
East Midiands 3 i 1175
[wates LA TS 117%
South West ] 1% |
|§uum Yorksmrne TE, 16 O |
|Greatar Londan T |
[mithn Home Counties 0,19 W%
[East Angiia £l.45 P
|‘I{:|'I’ﬁ.|_ T35 85 12T

Tables 14 and 15 set out the total number of premises by
industry and area, which have had at least one inspection.
Nationally, one in 20 premises received at least one
inspection during the course ofthe year, though this ranged
from 1 in 10 in Construction to 1 in 36 in the Service sector,

Table 15

Number of different premises (by HSE area) with at least
one inspection (2000/01)

. . . . [ MNos Premises | Ratio
and between 1 in 13 in the North West to 1 in 33 in Premises | with Inspection
Northern Home Counties. Again, it needs to be emphasised  [Morih West EVEiRE 248 7 A%
that these are mostly very low levels of inspection. Seotland East £ 35 3413 T

Scotland West HT] Pk & |
IEl:lu-th | Fy i |
Table 14 [North East TE.55 1B 5
Number of different premises (by industry) with at least |Marsey“5rda T T TR
one inspection (2000/01) |5-:|um = T TN TR
o o — Greater London 61,545 165 5%

F'r;mISEEE W|cu}15ln;ep!;|:i$n N & W Yorkshire J W ‘fgﬁ 3 :L

[construction T2, 0 T39.9'H o East Midiands l ] b-F
|Manutactu:lng 13,517 T8, |.G-real:er Manchester "_ ] EEr

[EnengyiExtractive| 1207 571 J.48 Marches . T |
griculture TS TEL [south West T TE] 55
ErVICE Sector it L% |WEFE'5 2hid 2424 4.5
TOTAL T N T Wﬂﬁt Midlands HIw B 5%
orth Midiands A 5 E456 d 5%
South Yorkshire iRE 113 4.0
East Anglia AL 204 340",
Mithn Home Counties 4,14 207 LT
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Abbreviation

Inspection }

Enforcement Any legal o8
taking stat

Investigation All investig

Advice
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Chapter 2

Levels of Investigation into reported incidents

Key Statistics

Deaths
In the five year period, 75 deaths of workers - 15 in the construction industry - and 212 deaths
of members of the public were not investigated.

In 2000/01 7 deaths of workers and 18 deaths of members of the public were not investigated.

In 1996/7 almost half of the reported deaths of members of the public were not investigated.
In 2000/01, this figure reduced to 10%.

Major Injuries to Workers

Over the five year period, there has been an 8% increase in numbers of injuries investigated
— from 11% to 19%.

81% of major injuries remained uninvestigated in 2000/01.

In 2000/01, investigation levels ranged from:

m 41% in the Agricultural Sector to 10% in the Service Sector; and

m 26% in the Marches to 11% in Greater London.

In the five year period, 935 of the 1144 reported major injuries to trainees were not
investigated.

In 2000/01, only 13% of major injuries in the transport sector were investigated.
In 2000/01, 41% of amputations, 44% asphyxiations and 57% of burns were not investigated.

In 2000/01, whilst 69% of amputations in the Manufacturing sector were investigated, the
level was only 33% in Construction industry.

In 2000/01, whilst in the North West, 73% of amputations were investigated, in Wales, the rate
was only 36%.

In 2000/01, whilst 65% of burns in the Marches were investigated, in Northern Home Counties,
the level was only 19%.

In 2000/01, the amputations of 3 arms, 7 hands, 2 legs, 1 ear and 400 fingers were not
investigated.

In 2000/01, 210 burns to eyes, 14 burns to the arm and 8 burns to faces were not investigated.
In 2000/01, 40% of the 3,214 injuries which resulted from either ‘contact with electricity’,

‘contact with moving machinery’, ‘high falls’ or ‘drowning/asphyxiations’ were not
investigated.
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In 2000/01, whilst 44% of explosions in the Manufacturing industry were investigated, only
22% were investigated in the Construction sector.

In 2000/01, whilst 80% of high falls in the North East were investigated, only 36% were
investigated in Greater London.

Major Injuries to Members of the Public
Investigation levels increased from 2% in 1996/7 to 7% in 2000/01.

93% of major injuries were not investigated in 2000/01.

In 2000/01, investigation levels ranged from:

m 36% in the Agricultural Sector to 6% in the Service Sector and

m 19% in Wales to 4% in North Midlands.

In 2000/01, 80 of the 116 of the amputations and 222 of the 297 burns were not investigated.

Over-three day injuries
Investigation rates increased from 3% in 1996/7 to 4.5% in 2000/01

95.5% of over-three day injuries were not investigated in 2000/01
In 2000/01, investigation levels ranged from:

m 12% in the Agricultural Sector to 2% in the Service Sector; and;
m 6% in the Marches to 4% in Greater Manchester.

In 2000/01, 71% of asphyxiations and 59% of electrical shocks were not investigated

Dangerous Occurrences (not resulting in injury)
Investigation levels increased from 26% in 1996/7 to 31% in 2000/01.

69% of dangerous occurrences were not investigated in 2000/01.

In 2000/01, investigation levels ranged from:
m 47% in the Agricultural Sector to 17% in the Energy/Extractive Sector; and
m 54% in the Marches to 18% in Scotland East.

In 2000/01, 73 out of 128 ‘building collapses’, 146 out of 224 ‘plant fire and explosions’ and
179 out of 230 ‘flammable liquid releases’ were not investigated.

In 2000/01, in the Marches, whilst 11 out of 17 reports of ‘machinery making contact with
electricity’ were investigated, in Scotland East only 3 out of 40 similar reports were
investigated.

lll Health
Investigation levels increased from 21% in 1996/7 to 45% in 2000/01

Whilst almost 69% of industrial diseases were investigated in the West Midlands in 2000/01,
only 14% were investigated in the North East.



This chapter looks at levels of investigation into the main incidents reported to FOD.

These are:

m non-fatal major injuries (to workers and members of the public);

m over three day injuries to workers;
m dangerous occurrences;
m industrial disease.

The chapter does not contain information on of investigations into gas incidents or

complaints.

Tables 1 and 2 sets out how many reported deaths were
investigated by FOD inspectors. Table 1 shows that a small
percentage of deaths each year are not investigated, though
this lack of investigation has reduced from 12.3% (40
deaths) to 2.5% (7 deaths) in the five year period. In the five
year period a total of 75 deaths were not investigated — 15
in 'Construction’; 15 in ‘Manufacturing’; 1 in ‘Agriculture’; 1
in the ‘Energy/Extractive’ sector; and the remaining 43 in
the ‘Service’ Sector.

Table 2 shows that a much larger number of deaths of
members of the public were not investigated each year,
ranging over the five year period from 48% (115 deaths) to
10% (18 deaths). Interestingly, all but 2 of the 212
uninvestigated deaths in the five year period were in the
Service Sector (the remaining 2 being from Construction.
Table 3 shows that the five year period has shown a sharp
increase in the investigation of deaths in the Service Sector.

Table Abbreviations

Nos Rep = Numbers Reported

Nos Inv = Numbers Investigated
% Inv = Percentage Investigated

Table 1
Numbers of Reported and Investigated Deaths of
Workers (1996/7 — 2000/01)

hos Rep| Nosinv | % Inv
BT 3] BT ey T
190718 ] 254 [EHED
RS89 250 pTR T
1HER00 ] T
200001 ] T oty
Table 2

Numbers of Reported and Investigated Deaths of
Members of the public (1996/7 — 2000/01)

hos Rep| Mosinv | % inv
14067 I I Tl |
149078 183 138 ik
Tl E:]| T4 BA. 1%
1HEGI00 170 153 Gib 2y
2000001 141 iJ3 L Ey
Table 3

Numbers of Reported and Investigated Deaths of
Members of the Public in the Service Sector (1996/7 -
2000/01)

NS H.H!:l Moz Inv % Inv
19B6IT 19 T a7 A%
1RETIE 160 FEB TH5N
T & T Bram |
1EHRO0 L] FEY 1)
00D T4n 10 o |
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Major Injuries

Reportable injuries are divided into two categories: ‘major’
injuries and ‘over-three day’ injuries. For an injury to be
‘Major’, it must one of a number of specified injuries set out
in an annex to the Reporting of Injuries, Diseases and
Dangerous Occurrences 1995 (see box on page 38).

Table 4
Numbers of Reported and Investigated Major Injuries to
Workers, (1996/7 — 2000/01)

Nos Rep| Mosinv | %%inv Table 4 shows that between 1996/7 and 2000/01, the percentage of
{856/AT 23,555 3 53] 10 6% reported major injuries to workers investigated by FOD has almost
195798 ST T E L T doubled from 10.8% to 19.3%. This percentage also represents an
Tl R T e | increase in the actual number of major injuries investigated from
Jomemo0 | i 7396 TR 2,532 t0 4,335 — an increase of 71%.
200084 | AR 1,33 1B 3%

Table 5
Numbers of Reported and Investigated Major Injuries to
the Public, (1996/7 — 2000/01)

MNos Rep| MNos inv | S5ine Table 5 shows that between 1996/7 and 2000/01 there has also
{4BgaT 32813 576 { & been a rise in the percentage of major injuries to the public that
FO0HE1 12449 T i have been investigated — from 1.8% to 7.2%. However, this increase

can be explained by the decrease of almost a third in the number
of injuries reported to FOD — from 32,813 to 12,449; the actual
number of investigations has only increased by 317. It is notable
that there is a 12% disparity between the investigation levels of
worker and public injuries.

Consistency between industries

Table 6
Numbers of Reported and Investigated Major Injuries to
Workers, by Industry, (1996/7 — 2000/01)

19067 2000/01 Table 6 illustrates how the percentage of

Nos | Mos [Shinv | Mos Nos | % Inw investigated major injuries to workers differed

Rep | Inv Rep [ad'} between industries. In 2000/01, this ranged from

F‘Qm“'“"e : SN S B | SR 41% in Agriculture to 10% in the Service Sector: a
Manutacturing BITE | 1270 1834 | 70 | e07d | BN major injury to an Agricultural worker was four
F—'“"Swmi““ 3078 | 5 |l | 45 ) 03 | BT times more likely to be investigated than an injury
ExtractivelEnergy] 453 | 46 | 888 | & E& 21.0% to a Service sector worker. However, the higher
[Service Sector | B0 | i | o | Ghe | o | 0w | likelihood of an investigation in the Agricultural
sector was a reflection of the much lower number

of reported major injuries in this Sector (647)

compared to the Service Sector (9,616) — and in

fact more injuries in the Service Sector were

investigated (958) compared to Agriculture (262).
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Table 7
Numbers of Reported and Investigated Major Injuries to
the Public by Industry, (1996/7 — 2000/01)

1998/7 2000501

Hos Nos |%inw| MNos Mos | %o bnw

Re inw R v
Agriculture j T [T :D : T
rr.-'l.anuh-:m:ing £ G FE [N i |
|Cnn5kru-:tlnn 125 14|15 ar i %
|Extra-:l11.larEnerg'_.l | T 24 T T %
[Service Sector To0a0 | God [ & | 115 pE B.1%

Table 8
Numbers of Reported and Investigated Major Injuries to
Service Sector Workers, (2000/01)

Mos | Nos | % n

R Inv
|'.l"mnlesaae and Retail 64 55 235
Community Activities 121 a2 15.4%
Transport SEEE LT
Real stateibusiness activities 18 i I% |
Hotels/Restaurants F T 1%
|Private households i i 4.1%
|Health and Soclal work 1B [ LT
Education TEm | o T |
Public Administration 12 5.3%
Fimancial activities 23 4] 4

Table 7 shows that by far the majority of major
injuries to members of the public were in the
Service Sector - only 568 out of the 12,449 major
injuries in 2000/1 were in the non-Service sector
industries - and that the levels of investigation of
injuries in this sector remained much lower than
in the other sectors. However, 70% of the injuries
to members of the public in ‘traditional’
industries were still not being investigated — a
low level of investigation. It is interesting to note
that whilst 10% of worker injuries in the Service
sector were investigated, only 6% of injuries to
members of the public were investigated. In the
other industries, there is little difference between
the percentage of investigation into injuries to
workers or members of the public.

As the Service Sector is the sector with both the
largest number of major injuries and the lowest
investigation rate (for both workers and public),
Table 8 breaks down the rates of investigation
into worker injuries in this sector into ten
categories.

It is clear from this Table there are significant
disparities in the investigation rates between
categories. In ‘Wholesale and Retail’ there is an
investigation rate, which is over four times
greater than is the case of injuries in ‘Public
administration’. It is interesting to note that the
levels of investigation into major injuries in the
transport sector was only 13%.
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Consistency around the country?

Table 9
Numbers of Reported and Investigated Major Injuries to
Workers by HSE Area, (2000/01)

bos Rep| Mos invy | % v
Marches i n B |
Scotland East [FE T |
[East Angiia 1,148 253 MR |
[seotiand West 1.158 1%
[Merseyside B ] T |
West Midlands 1,183 24T 2B
Morth East I Tk |
[south 1.3 2N 185
[Greater Manchester &8 H |
[Horth West EEE T o |
South Wast 1,343 254 1805
Ir-.lunh Midiands 1226 223 182
[wates 1,403 25 1E.1%
South Yorkshire 105 A% |
|'r-1 & W Yorkshire 1.203 =h e
[south East 1,334 21 i BB
[Hithn Home Counties ] oo |
[East Midiands 1.0 5] T |
[Greater London 1,5 21 e |
Table 10

Numbers of Reported and Investigated Major Injuries to
Members of the Public by HSE Area, (1996/7 — 2000/01)

| Mos Rep| Mos knv | % b
|Wakes 425 18,55
|Greater Manchester 222 i 1B
[south West ErE T 14.1%
Scotland East a0 o e |
}Me;seysme ki) 7 12 1%
Scotland West 5 R
|'h'laime5 iq T |
|East Anglia 507 ¥, B35
I'ul".l'ES-t Midlamds qL45 33 B.19%
hifthn Home Counties [EN 4t T |
orth East iz 3 [
North West i b
Sowth East k2 83 5%
South Yorkshine R i o
Sputh 1,144 al i5E |
IN E W Yorkshire Biq 3H 4. 7%
|East Widiands 1.0 L3 42%
[Greater London T80 T il |
|Morth Midiands TE T |
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The next couple of Tables look at the levels of investigation
into injuries in different parts of the country. Table 9 shows
a wide range of investigation rates, from 26% in the
Marches to 11% in Greater London. The low level of
investigations in Greater London can not simply be
explained by the fact that it has the highest rate of reported
injuries (1929), since Scotland East, for example
investigated 322 major injuries (112 more than London)
and East Anglia investigated 283 major injuries (73 more
than London).

The same sorts of discrepancies exist in relation to injuries
to members of the public (Table 10), where rates of
investigation range from 19% in Wales (79 of 425) to 3.6% in
North Midlands (26 of 729). It is interesting to note that
Scotland East and Scotland West have relatively higher
rates, and Greater London and East Midlands have relatively
low rates of investigation, in relation to both injuries to
workers and to members of the public



Table 11
Numbers of Reported and Investigated Major Injuries to
workers, (1996/7 - 2000/01)

1996/97 2000:/01 Table 11 shows how
Mos Rep| Mos lnv | REET ) Nos Rep ) Nos Inv |7 sl investigation rates into major
Marches 1,044 1l 8. 5% ke 28.3% injuries sustained by workers
Scotland West B i changed in each HSE area
East Anglia B LR b £ e over a five year. Rates of
Morth East 1.0 : TF 4 d1.1% investigation have increased
Tl & V4 fOrRShine T i 1300 i s | over this period in all areas.
|5-:|um Yorkshine (85 13 126 1t 154% However, while in three areas
|5..:|:..uan.:| East £ 141 TR i T — Scotland East, West
[Morth West (R T T1.0% 2] I 0T Midlands, and South — they
IWEH Ridlands ™ T T T 2K o | have more than doubled
Sourth Weast 234 KT TU AT [JRTE] 1 15 2% (from  varying  starting-
Wales T s TR TG ] ERE points), in other areas,
NFthn Home Counties | 10¢ T T T TE B0% notably Greater London, the
Norih Midiands D ] T | 8% increase in  the level of
— - investigation has been much
Marseyside BB 0% B 2210% less marked.
South East T.305 ] B 16 5
|Tia5t Midiands 130 10 5T Tin 1. R
South Bi% ] FI 160%
|Ereater Manchesier Tal B ] g3 .0
|Greatar London 180G B1% 1.5 i 4%

Employment Status of the worker

Table 12 compares the rates of investigation over a five year
period by the employment status of the worker — whether
the person was employed, self employed, a trainee or
involved in work-experience. It shows that in each of the
years, FOD was more likely to investigate an injury to a
worker who was self-employed, a trainee or in work-
experience compared to one who was employed (explained
in part by the greater number of reports of major injuries to
employees).

Table 12
Numbers of Reported and Investigated Major Injuries to
Workers by Employment Status, (2000/01)

Further, although the rates of investigation increase
over the years, it is notable that so many injuries to workers
involved in ‘work-experience’ or ‘training’ remain
uninvestigated, considering their particular vulnerability.
Over the five years period there were 164 major injuries to
people involved in ‘work-experience’ but 126 were not
investigated; there was also 1,144 injuries to those involved
in ‘training’ but 935 were not investigated.

EMPLOYED | SELF EMPLOYED |WORK EXPERIEMCE] TRAINEES
Mos | Mos | %imv | Mos | Mos | %inv | HNos hos | Shbne | Nos Nos | % I
155697 R-?p; HT:I' TP HE',E Iﬂf: 154% R%E In:.' T I F:EE !TI.W = |
1987798 | 20008 | Zoe [ 04 | s P LT L TG0 5
166a/eE | 22460 A7 | 1144 | B2 T A% i 230 17 ] 1754
BHWO0 | o0 | Lis | 1alm | W T | SR T R | Eia |
2R3N B 4,11 TE (% ] 13 FIEEE 2 b 3 E% < | s Ve
0T | 147D | 930 [ 3vR2 36 | 2R i 38 230 144 T
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Nature of Injury

This section looks at the investigation rates by the ‘nature of seriousness of the injuries that have not been investigated.
the injury’ — an amputation, burn, loss of eyesight, and so Abbreviations are used for each of the different types of
on. This allows some sort of assessment to made about the injury, and these are set out in the box below.

Table 13

Numbers of Reported and Investigated Major Injuries to
Workers by ‘Nature of Injury’, (2000/01)

Mos Rep| Nos inv | % fnv Table 13 looks at the levels of investigation by the nature of the
[Amputaticn T [ THoH | major injury to the worker in 2000/01. This shows, for example,
[AsphyzizPoisoning T T that large numbers of what appear to be the most serious
Eloctical Shock o pis TR | injuries remain uninvestigated, including 418 ‘amputations’
E‘”“ T BT T (41%), 72 ‘asphyxiations’ (44%), 31 ‘electrical shocks’ (35%), and
T = T 333 ‘burns’ (67%). It is also notable that 78 out of 99 reported
|Lln|tn-::m — ‘loss of eyesight’ were not investigated — though some of these
[tAuitiple "'”"' il may have been temporary
IB;u:smg X il T | ’
Concussion o 26.5%
Laceration 1,164 281 23.5%
Los of eye-sight g i3 2.2%
[other injury 163 k] qn |
|Fracture ih,dBE 2,464 15.3%
|Buperticial 278 . 124%
[strain 158 ! TR |
Dislocation I 4] TAR |
Natural 7 i bl
22430 4,335 18.3%
Table 14

Numbers of Reported and Investigated Major Injuries to
Members of the public by ‘Nature of Injury’, (2000/01)

MNos Rep| Nos Inv | %6 v Table 14 looks at the level of investigations by the nature of the

Asphyxia/Foisaning i R A | major injury to a member of the public. It is notable that 80 of
[Amputation TTE 7. T 116 amputations and 222 of the 297 burns were not
Filecm-:al Bhoch B 3 T investigated. The Table also shows that there was a far lower
|E"'"“ T ; A percentage of investigations into even the most serious injuries
|Coss ot eyesight T - TR f[o mfeml_)ers_ of the pyb_llc_ compared to the levels of
[Fatura . - T investigation into worker injuries.
Il:uncu 55hon 211 T o |
Other imjury 285 i 12 6%
Urnkniown 256 1 12.6%
Mulfiple i 1 % |
Laceration il 18 G |

FLISINg . 2 Frh |
|Fracture LR 2T 5 %%
[superticial 1,241 5.1%
Straim bl Z 5
|T:I| slocation 200 E |.7%
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Table 15

Numbers of Reported and Investigated Major Injuries to

Workers by ‘Nature of Injury’, (1996/97 - 2000/01)

Table 15 compares how the levels of

investigation of different injuries have

changed from 1996/7 to 2000/01. Over the
five-year period under examination, rates

of investigation of injuries of all types have

increased (with the exception of the

category ‘natural’, in which there is an
extremely small number).

1986T 20001
xs Mos | % knw EM Mos | % inv
Inw & Eriv
[AsphyxiaiPoisoning ”E | s _F o1 | o
[Amgputation 10 ] E8 R B
Electrical Shock g kY KR ] 10 L[S
um (] 208 | A | o wa | e
Umkcnown 21 i 25 B BB 3 8%
Multiple ALE & 23.2% 454 22 5%
Other injury il Gl A% g3 2 205
Bruising LEES 7] R E s
Laceration il LU TV T W | k|
Loss of eye-sight 2] T2 7% i P
COnNCUSSoN ] B | 0w | 49 T |
IFTECTUI'E‘ .| T B, Lh4 AL 15.3%
[superficial 7] in B.5% 27 % 1209
[Matural ] T i T |
[strain 3 T 154 13 P15
[Disiocation 2] o T ] 3] FL2)

Table 16 shows how the levels of investigation of different
types of injuries differ across industries in the year 2000/01.
So, whilst 69% of amputations in Manufacturing were invest-
igated, this compared with only 42% in the Service Sector and
just 33% in Construction; and whilst all burns in Agriculture

were investigated, it was only 43% in Manufacturing.

If we look at what major injuries are most likely to be

investigated across sectors, we see further evidence of
seemingly inexplicable disparities. Therefore, we find that in
Agriculture, ‘asphyxia’, ‘burn’ and ‘eye-sight’ injuries are most
likely to be investigated, but in Manufacturing it is
‘amputations’ and in Construction it is ‘electrical’ injuries.

Table16
Numbers of Reported and Investigated Major Injuries to Workers by ‘Nature of Injury’ and Industry, (2000/01)
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Focus on Amputations and Burns

This section looks in further detail at two types of
particularly serious injury. Tables 17 and 18 set out how the
level of investigations of amputations and burns suffered by
workers differed from one part of the country to another in
2000/01.

In the case of amputations, there are clearly great
differences in the rates of investigations from 73% in the
North West to 36% in Wales. It is also notable, for example,
that North East and Greater London have very similar
numbers of reported amputations but very different rates
of investigation — in North East 40 out of 63 amputations

Table 17
Numbers of Reported and Investigated Amputations to
Workers by HSE Area, (2000/01)
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(64%) were investigated but just 29 out of 62 amputations
(42%) were investigated in Greater London.

In the case of burns, there are also great differences in
the rates of investigations, ranging from 70% in the North
West to just 19% in Northern Home Counties. Again taking
two areas with roughly similar numbers of reported burns,
we find that of the 43 reported burns in North and West
Yorkshire, 22 (51%) were investigated, while only 7 (19%) of
the 37 burns reported in Northern Home Counties were
investigated.

Table 18
Numbers of Reported and Investigated Burns to
Workers by HSE Area, (2000/01)
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We can learn more about the types of amputations and
burns not being investigated by looking at the level of
investigations into amputations and burns of different
parts of the body. This is set out in Tables 19 and 20 for the
year 2000/1.

In relation to amputations, it is particularly notable that
the amputation of 3 arms, 7 hands, 2 legs, and 1 ear, and
410 fingers were not investigated.

Table 20 sets out in more detail in which industries the
failure to investigate amputations can be located. It is
notable that in the Service Sector there were incidents
involving the amputation of 2 legs, 2 hands, 2 arms and 1
ear which were not investigated.

Table 20

Table 19
Numbers of Reported and Investigated Amputations
Suffered by Workers, by ‘Site’ (2000/01)
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Numbers of Reported and Investigated Amputations suffered by workers by Industry, (2000/01)
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Table 21 sets out in which industries the failure to
investigate burns to certain parts of the body (not all) can be
located. It is notable that whilst in the Agricultural sector
every single burn was investigated, in the Construction

industry none of the burns to the eyes were investigated,;
and whilst most of the hand burns in the Manufacturing
and Construction sectors were investigated, only 3 out of 12
were investigated in the Service sector.

Table 21
Numbers of Reported and Investigated Burns suffered by workers by Industry, (2000/01)
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'Kinds of Incident’ resulting in Injury

This section looks at the investigations rates into different that all the injuries that are not investigated result from
types of causes of injury (see Box for descriptions and causes which are not easily remedied or where
abbreviations). It is important to consider investigation accountability issues may not be easy to determine (like
levels into different types of causes as it may be the case ‘slips’ or 'trips’).

Table 22

Numbers of Reported and Investigated Major Injuries by ‘Kinds of Incidents’ resulting in injury, (2000/01)
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Table 24

Numbers of Reported and Investigated Major Injuries
resulting from ‘Contact with moving machinery’ by HSE
Area, (2000/01)
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Table 25

Numbers of Reported and Investigated Major Injuries
resulting from ‘High Falls’ by HSE Area, (2000/01)
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Tables 24 and 25, look at two different types of incident -
‘Contact with Moving Machinery’ and ‘High Falls’ - reported
in 2000/01 in an attempt to see how the investigation rates
for each of these vary in different parts of the country.

Again, the picture is one of clear disparities across areas
Whilst in both Greater Manchester and in Greater London
there were 72 reported incidents involving contact with
moving machinery, the rates of investigation of these vary
from 68% to 52% respectively; across the country,
investigation rates vary from 73% (South Yorkshire) to 42%
(Northern Home Counties). Similarly, in relation to high
falls, investigation rates vary from 71% (North East) to 36%
(Greater London).



Investigation of ‘Over-3 Day’ Injuries

Table 26

Numbers of Reported and Investigated Over-3 Day

Injuries to Workers, (1996/7-2000/01)

Nos Fep| MNos inv | % Inv
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184500 ETEET] 4,0 A
01 M i3 1,378 455
Table 27

An over-three day injury is an injury (other than one defined as a ‘major’ injury)
that results in a worker being off work for more than 3 consecutive working
days.

Table 26 show that the rates of investigation into over-three day injuries are

Number of Reported and Investigated over-3 day

injuries by Industry, (1996/7- 2000/01)

far lower than the level of investigation into major injuries — 4.5% compared to
19.3% in 2000/01. The numbers and percentages of over-three day injuries
investigated did however increase by over 50% over the five year period.
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Table 29
Numbers of Reported and Investigated Over-3 day
Injuries by ‘Nature of Injury’, (2000/01)
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Table 29 looks at the type of injuries that are not being
investigated. Almost half of over-three day injuries concern
"strains" — and only 1.7% of these are investigated. However, it is
notable that 71% of asphyxias and 59% of electrical shocks are not
investigated.

Investigations into Dangerous Occurrences

Table 30
Total numbers of Reported and Investigated Dangerous
Occurrences to Workers (1996/7 — 2000/01)
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Certain sorts of incidents — whether they cause an injury or not —
are defined as ‘dangerous occurrences’ (see Box). These dangerous
occurrences fall into two different categories — those that result in
death and injury and those that do not. In order to avoid ‘double
counting’, this section only contains information on the latter
category.

Table 30 shows that the level of investigation into dangerous
occurrences is higher than investigation levels into major injuries
— 31% compared to 19% in 2000/1. However, when one considers
the relatively low numbers of reports of dangerous occurrences,
and the fact that the reports must be a strong indication of unsafe
workplaces, it is surprising that 70% of dangerous occurrences
remain uninvestigated. Further, whilst at first glance it appears
that there has been some — albeit relatively small — increase in
investigation rates over the five year period, it is in fact clear that
there was an increase only in the last year under examination,
1999/2000 to 2000/20001; upto to 1999/2000, the investigation
rate had remained more or less constant.



Table 31 looks at the levels of investigation in different industries. Considering
that these incidents are all ‘dangerous’, there is a surprising level of inconsistency:
in 1996/7, from 40% in Agriculture to 20% in the Service Sector, and in 2000/01,
from 47% in Agriculture to 17% in the Energy/Extractive industries. Two notable
changes have taken place in the five years. The rate of investigation in the Service
sector rose dramatically from 19.8% in 1996/7 to 35.4% in 2000/01 even though
there were 99 more reported incidents in 2000/01 than five years earlier. At the
same time, however, the number of dangerous occurrences investigated in the
Energy/Extractive industries declined in this period by over 7% even though the

same number of dangerous occurrences were reported.

Table 31
Numbers of Reported and Investigated Dangerous
Occurrences by Industry, (1996/7 — 2000/01)
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Table 32

Table 32 considers the level of investigation in different HSE
areas in 2000/01. This ranged from 54% in the Marches to
18% in Scotland East. Although Scotland East had the
highest number of reports — almost double the number in
the Marches — it still investigated fewer dangerous
occurrences than the Marches. It is also notable that the
South East had even fewer reports than the Marches and
investigated 50 fewer dangerous occurrences.

Numbers of Reported and Investigated Dangerous
Occurrences by Area (2000/01)
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Table 33
Numbers of Reported and Investigated Dangerous
Occurrences by ‘Type’ (2000/01)
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Table 34 compares 14 of the 29 types of dangerous
occurrences in different industries in 2000/01. It is notable
that there are some wide divergences. For example, both
the Agricultural sector and the Extractive industry sector
had 28 reports of ‘Contact of Machine with electricity’ and
whilst 19 of the 28 were investigated in one sector
(Agriculture), none were investigated in the other

(Enregy/Extractive sector).

Table 34

Numbers of Reported and Investigated Dangerous

Industries by Industry, (2000/01)
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Table 35

Numbers of Reported and Investigated Dangerous
Occurrences in Marches and in Scotland East (2000/01)

Table 32 above showed that whilst in
the Marches, FOD inspectors
investigated 84 out of 157 reports

(54%), in Scotland East they inspected

MARCHES SCOTLAND EA_H only 55 out of 309 (18%) reports.
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Industrial Disease

Certain forms of occupational diseases must be reported to the Health and
Safety Executive. These are set out in the adjacent box.

Table 36

of 23. There was one report of a
scaffold collapse in Scotland East but
this was not investigated.

Numbers of Reported and Investigated Industrial Diseases by HSE Area (1996/7 — 2000/01)

1906/87 200001
Nos Mos | %Inv | Nos Mos | % Enw
Rep L Rep Inv
est Midlands 53 i i £3. 1% 18 133 8 %
MNorih West il 41 S8 194 132 805
Morth Midiands. 112 E2i% | 174 T |
TIIthn Home Gountes = | cE0m | o6 o |
[N & W Yorkshire T T T
IEBE-[ Kidiands B d 18.7% [ Eh, fat r
|Marches 4l i 11.1% b 1
South ¥ T 02| o
East Angkia 4 B8 1" B b3
Merseyside j 5.08% 4 b B
South East 0% B - T | arah |
South West The i 2% T P
|Sreater Londaon I 3% 3 HEN
|scotiand East : P 14 3 !
[wates LY T | SbEw T ] PR
|Greater Manchester L i B 144 2 LT
Scotland West 55 18.4% iy he
South Yorkshire 1B 1| B | 16 20
rl'-.lnr‘ﬂ'l East TEr i T ET]

36 Safety Last?

Table 36 shows that the level of
investigation throughout Britain has
increased from 20.6% in 1996/7 to 44.6%
in 2000/01 - even though the total number
of reports increased from 1923 to 2396 in
the same period. The actual numbers of
investigations increased from 397 to 1069
— almost a 300% rise. However there are
wide disparities in different areas from
68.6% in West Midlands to 14.4% in the
North East.



Table 37 shows rates of investigation of reported cases of
industrial diseases by industry over the five year period. It is
clear from this that there have been increases in rates of
investigation across all industries during this period — with
the exception of the Extractive industries, where 16.5% of
reported cases were investigated in 2000/01, compared to

Table 37
Numbers of Reported and Investigated Industrial
Diseases by Industry (1996/7 — 2000/01)

20% five years earlier. The rate of investigation increased
over four-fold in Manufacturing. The Table also indicates
disparities in the levels of investigation between different
industries. Investigation levels range from 62.5% in
Agriculture to 16.5% in the Extractive industries.
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Table 38:

Numbers of Reported and investigated Industrial
Diseases by ‘Type’ (2000/01)
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Table 38 looks at the level of investigation of different types
of industrial disease in 2000/01. It shows that significant
numbers of the most common industrial diseases were not
investigated including 590 of 889 ‘Hand arm vibrations’,
221 of the 477 cases of ‘occupational dermatitis’, and 89 of
the 161 cases of ‘carpel tunnel syndrome’. It is also notable
that 24 cases of ‘infection’, 7 cases of ‘tuberculosis’, 4 cases
of ‘hepatitis’ and 6 cases of ‘chrome ulceration’ were not
investigated.
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Table 39
Numbers of Reported and Investigated Industrial
Diseases by ‘Type’, (2000/01)

SOUTH YORKSHIRE NORTH EAST
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Table 39 looks in further detail at the levels of
investigation into industrial diseases in South
Yorkshire and North East, which were the two
HSE areas with the lowest investigation rates.
This shows that in both areas, large numbers
of ‘Hand Arm Vibrations’ and cases of
‘Occupational  Dermatitis’ were  not
investigated.




Chapter 3

Use of Notices

This chapter looks at the use of improvement and prohibition notices by FOD inspectors

In order to impose an Improvement Notice the inspector must be of the view that there has
been a contravention of a provision of health and safety law. The notice will state that
particular changes must be made within a particular time period. A prohibition notice can
be imposed when an inspector is of the view that there is or will be a risk of serious injury.
Technically, a Prohibition Notice does not require a breach of health and safety law, though,
in practice, this will usually be the case. It is of course possible that an improvement and a
prohibition notice can be imposed in relation to the same incident.

Table 1 shows that the levels of improvement
notices has increased by 73% - from 3721 to 6462.
The number of prohibition notices has also
increased — but only by 20%. It is interesting to
note that whilst in 1996/7 the number of
improvement and prohibition notices was almost
identical, in 2000/01 over 2000 more
improvement than prohibition notices were
used. The number of Crown notices is small and
shows no particular trend- although there was a
quadrupling of crown improvement notices
between 1996/7 to 1999/00 (6 to 24), which
however reduced again the following year (to 12).

Table 1
Numbers of notices between 1996/7 and 2000/01
Mos imp Nos Pro Mos Crown | Nos Crown
Notices noticEs imp notices | Pro notices
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Table 2

Numbers of notices by Industry 1996/7 and 2000/01
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Table 2 looks at the number of notices used in different industries and how that differed over a
five year period. It shows that the biggest percentage increases in the use of improvement notices
over the period was in Construction (an increase of 359 notices - 192%) and the Energy/Extractive
Sector (an increase of 112 notices - 487%) though both sectors started from particularly low levels
of notices in 1996/7.

It is notable that in only the Energy/Extractive and Construction sectors was the number of
prohibition notices imposed higher than the number of improvement notices — in fact, in 1996/7
the number of prohibition notices was almost ten times that of improvement notices (1807
compared to 187) and in 2000/01 it was four times (2084 compared to 546).
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Table 3

Numbers of Improvement Notices, by HSE Area (1996/7

and 2000/01)
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Table 4
Number of Prohibition Notices, by HSE Area (1996/7 and
2000/01)
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Table 3 and 4 looks at the number
of improvement and prohibition
notices used in different HSE areas
and how the levels changed over a
five year period. In relation to
improvement notices (Table 3), it
shows that there was an increase
in all HSE areas — though this
ranged from 162% in North West
(an increase of 159) to 4% in the
West Midlands (an increase of just
10).

In relation to prohibition notices,
there were four HSE areas where
there was a decrease in the use of
notices - Northern Home Counties
(-1%), Greater London (-9%), North
Midlands (-12%) and West
Midlands (-26%). These decreases
compared to an increase of 83% in
the South West.



Chapter 4

Prosecutions

Key Statistics

Prosecutions following Investigated Deaths

33% of investigated worker deaths in 1998/9 - 83 out of 250 — resulted in a prosecution and all
but one resulted in a conviction. This was an increase of 9% in prosecution rates compared to
the rate following deaths in 1996/7.

The rate of prosecution following deaths in 1998/9 ranged from:
m 50% of deaths in Manufacturing to 11% in Agriculture;
m 60% in the West Midlands to 10% in the South West;

10% of deaths of Members of Public in 1998/9 resulted in a prosecution, all of which resulted
in a conviction.

In 1998/9, none of the 23 deaths of Members of the Public in North and West Yorkshire and
only 1 of the 27 deaths in the South West resulted in a prosecution.

Only 9 out of 854 deaths that took place between 1996/7 to 1998/9 resulted in the prosecution
of a company director or senior manger. One employee was prosecuted.

Prosecutions Following Major Injuries
11% of the investigated major injuries to workers in 1998/9 resulted in a prosecution. This was
an increase of 3% in prosecution rates compared to the rate following major injuries in 1996/7.

The rate of prosecution following major injuries in 1998/9 ranged from:
m 12% in Manufacturing to 3% in the /Extractive sector;
m 20% in Wales to 6% in the North Midlands;

6% of investigated major injuries to members of the public in 1998/9 resulted in a prosecution.
This was an increase of 4% compared to the rate following major injuries in 1996/7.

Only 4 out of 7982 major injuries that took place between 1996/7 to 1998/9 resulted in the
prosecution of a company director or senior manager. 13 employees were prosecuted.

Prosecutions Following Dangerous Occurrences
4% of the investigated dangerous occurrences in 1998/9 resulted in a prosecution. This was just
an increase of 1% compared to the rate following dangerous occurrences in 1996/7.

The rate of prosecution following dangerous occurrences in 1998/9 ranged from:
m 14% in the North West to none of the 79 reported incidents in the South West and none of
the 45 reported incidents in Northern Home Counties

Prosecutions following Industrial Disease
Only 1% of investigated ill health events in the three years between 1996/7 to 1998/9 resulted
in a prosecution.
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This section looks at FOD’s prosecution record — and in
particular the level and rate of prosecutions following
investigations into reported incidents.

An investigation into a reported incident (death, injury,
dangerous occurrence and so on) can result in more than
one company, organisation or individual being
prosecuted. In addition each of those prosecutions (or
‘cases’) may allege that more than one offence (or ‘breach’)
has been committed.

A single death or injury can therefore result in one or
more prosecutions. However, we are not concerned with

the total number of cases or breaches alleged after
investigations, but with the total number of incidents that
have resulted in at least one organisation or individual
being prosecuted. This analysis considers a prosecution
following a reported incident to have resulted in a
conviction, if at least one offence alleged following the
investigation resulted in a conviction

Data in this section covers reported incidents that took
place between 1996/7 to 1998/9. We do not cover
incidents beyond this period due to the time lag between
date of death and completion of prosecution which would
make any analysis of the data incomplete.

Prosecutions following Deaths

Tables 1 and 2 sets out the percentage of reported work-
related deaths that have resulted in a prosecution.

Table 1

Numbers of investigated deaths of workers between 1996/7 — 1998/9 that resulted in prosecutions

Nios Mos  |% Pros| Nos
I Pros Conv
15867 285 i 25% o
168713 254 i T
FEETTET e B 2
Table 2

Table 1 show that the number of worker deaths investigated in
1998/9 that resulted in a prosecution was 33% - a rise of 8% from
1996/7. This percentage increase also reflects an increase in the total
number of deaths resulting in a prosecution — from 70 to 83.

Numbers of investigated deaths of members of the public between 1996/7 — 1998/9 that resulted in prosecutions
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Table 3

Table 2 shows that the number and percentage of investigated deaths
of members of the public that resulted in prosecution remained
stable in this period. It is notable that in 1998/9, the level of
prosecution following deaths of members of the public was almost
six times lower than the number of prosecutions following worker
deaths.

Numbers of investigated deaths in 1998/9 that resulted in a prosecution, by Industry
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Table 3 compares the rate of prosecution following deaths of workers
in different industries in 1998/9. It shows that whilst the percentage
of manufacturing deaths in 1998/9 that resulted in prosecution was
50%, prosecutions followed only 39% of construction deaths, 20% of
service industry deaths and 11% of Agriculture deaths.



Table 4

Numbers of investigated deaths of workers in 1996/7
and 1998/9, that resulted in prosecution, by HSE Area
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Table 5

Numbers of investigated deaths of members of the public in

1998/9 that resulted in prosecution, by HSE Area
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prosecution.

Table 4 shows that there is also considerable
divergence in rates of prosecution following
deaths of workers in different HSE Areas. In
1998/9, 60% of deaths in the West Midlands (9
out of 15) resulted in a prosecution compared
to 10% (2 out of 20) in the South West. There
were increases in the prosecution levels in
most areas between 1996/7 and 1998/9,
particularly in Merseyside with an increase
from 10% to 40%.

Table 5 sets out the levels of prosecution in different HSE areas
following investigated deaths of members of the public in 1998/9. It
shows that the very low level of prosecutions following these deaths
occurred equally in all HSE Areas — though it is notable that in the South
West, only 1 out of investigated 27 deaths, and in North and West
Yorkshire, none of 23 deaths resulted in prosecution. It is interesting
that 2 out of the 4 deaths in Greater Manchester did result in a
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Prosecutions Following Major Injuries

Tables 6 and 7 sets out percentages of investigated major
injuries, over a three year period, that have resulted in a
prosecution and conviction. Table 6 shows that only a small
percentage (11% in 1998/9) of major injuries to workers
resulted in prosecution and that the percentage had hardly
changed in the three year period. This is a much lower rate
of prosecution than after deaths - over a third less when

Table 6
Numbers of investigated major injuries to workers in
1996/97 — 1998/9 that resulted in prosecution

Mos | Mos B Mos
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comparing major injuries and deaths that took place in
1998/9.

Table 7 shows that — as with deaths - the level of
prosecution after major injuries to the public is far less that
worker injuries — though there has been a three fold
increase in the percentage of prosecutions in the three year
period from 2% to 6%.

Table 7
Numbers of investigated major injuries to members of the
public in 1996/97 — 1998/9 that resulted in prosecution
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Table 8 to 12 set out prosecution and conviction data in
relation to major injuries of workers in different industries
over a three year period. It is notable that the Energy and
Extractive sector was the only industry where the level of
prosecution decreased over the three-year period (7% to
3%).

The levels of prosecution are still divergent, however. In

Table 8

Numbers of investigated major injuries to workers in
the Construction sector in 1996/7 — 1998/9 that resulted
in prosecution
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Table 9

Numbers of investigated major injuries to workers in
Manufacturing in 1996/7 — 1998/9 that resulted in
prosecution
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1998/9, whilst in manufacturing, 12% of investigated major
injuries resulted in prosecution, in agriculture the level was
only 7% - even though there were far fewer injuries
investigated. In the Service Sector the increase in
prosecution rates was particularly notable — from 17 major
injuries to 36.

Table 10

Numbers of investigated major injuries to workers in
Agriculture in 1996/7 — 1998/9 that resulted in
prosecution
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Table 11

Numbers of investigated major injuries to workers in
the Energy/Extractive sector in 1996/7 — 1998/9 that
resulted in prosecution

Mos | MNos B Nos
fmy | Fros | Pros | Conw

i Ll d ] 3
1857/8 bl 3 | 3
1560/5 3 i 5 1




Table 12

Numbers of investigated major injuries to workers in 1996/7

and 1998/9 that resulted in prosecution, by HSE Area
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Table 13

Numbers of investigated major injuries to members of the
public in 1998/9 that resulted in prosecution, by HSE Area
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Table 13 sets out the levels of prosecution in different HSE
areas following Major injuries to members of the public in
1998/9. This Table shows a considerable divergence between
different HSE areas. Whilst, in Wales, 16% of all major injuries
investigated resulted in a prosecution (7 out of 43), there were
five HSE areas where no prosecutions followed investigations
into major injuries: South West, North Midlands, South
Yorkshire, Mereyside, North East, and Scotland West
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Prosecutions following Dangerous Occurrences

Table 14
Numbers of investigated dangerous occurrences
between 1996/97 — 1998/9 that resulted in prosecution

Table 15
Numbers of investigated dangerous occurrences in
1998/9 that resulted in prosecution, by industry
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Table 16
Numbers of investigated dangerous occurrences in
1998/9 that resulted in prosecution by HSE area
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Table 14 shows that the number of dangerous occurrences that result
in prosecution are very small — 5% at its highest. It also shows that
although the percentage of dangerous occurrences resulting in
prosecution has increased over the three year period, this was only by

Table 15 shows that the level of prosecution following
investigated dangerous occurrences is low in every industry,
but there are still some big differences between them -
from 8% (19 out 239) in Construction to 1% (1 out of 116) in
the Energy/Extractive sector.

Table 16 concerns the level of prosecutions following
dangerous occurrences in 1998/9 by HSE area. It shows that
there are still some significant differences between the HSE
Areas. Whilst in the North West, 14% of investigated
dangerous occurrences (6 out of 42) resulted in prosecution,
none of the 79 investigated dangerous occurrences in the
South West and none of the 45 in the Northern Home
Counties resulted in a prosecution.



Prosecutions following Industrial Disease

Table 17
Numbers of investigated industrial diseases between
1996/97 - 1998/9 that resulted in prosecution

Prosecutions against Individuals

oS Mos |2 Fros Less than 1% of investigated reports of industrial diseases resulted in
I Pros prosecutions. Table 17 shows that over the three year period only 13 of
[TH0ETT 4 4 Lk the 1404 investigated ill health incidents investigated resulted in
4TS LB 04% prosecution.
1HReD 5 1.3%

Individuals can be prosecuted in three main ways

m if the employer is a partnership or a sole trader: since the
employer is an individual, when the employer is
prosecuted, the individual partners or sole trader will be
prosecuted.

m if the employer is a company: Section 37 of the Health
and Safety at Work Act allows company directors or
senior managers of a company to be prosecuted if it can

Table 18
Numbers of Prosecutions involving Section 37 of the
Health and Safety at Work Act 1974
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Table 19

Numbers of Prosecutions involving Section 7 of the
Health and Safety at Work Act, 1974
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be shown that an offence committed by the company,
was committed with their consent or connivance or was
attributable to their neglect.

m employees: any employee can be prosecuted for breach
of section 7 of the HASAW. This can include a shop floor
worker or a manager.

The tables below only concern breaches of section 37 and 7.

Table 18 shows that prosecutions relating to section 37 of
the Health and Safety at Work Act 1974 are few and far
between (34 in three years) and that there has only been a
very minor increase over the three year period. It also
shows that very few directors/senior managers are
prosecuted following deaths and major injuries.

Table 19 concerns prosecutions for breaches of section 7 of
the Health and Safety at Work Act 1974. It is not known how
many of these prosecutions concern ‘shop floor workers’ or
‘managers’ so it is difficult to come to any particular
conclusion about the level of prosecutions below. The table
shows that section 7 prosecutions are just slightly more
frequent than section 37 prosecutions — though only 1 in
the three year period concerned a death.
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Chapter 5

Courts and Sentencing

Key Statistics

Between 1996/7 and 1998/9, the average fine following a death has more than doubled

from £29,000 to almost £67,000

® The number of cases sentenced in the Crown court has reduced from 61% to 40%

m  Whilst the average level of fine after a Manufacturing death is £108,000, in the service
sector it is only £16,000

The average fine following a death of a member of the public in 1998/9 is £33,000, which
has not increased over the three year period

The average fine following a major injury to a worker in 1998/9 was £10,000
m only 20% of cases are sentenced in the Crown Court.

Between 1996/7 and 1998/9, the average fine following a dangerous occurrence has more
than doubled from £13,000 to £28,000.

The average fine following an industrial disease in 1998/9 was £6,000

Health Warning

It is difficult to interpret sentencing data since the average level of fines can be easily
distorted by one or two large fines. Also certain fines that may appear to be large could
well be small when compared to the profits or turnover of the company/organisation
sentenced; and, conversely, a fine that may appear to be small could well be large
compared to the wealth of the company.

This section provides information on:

m the levels of fines imposed by the courts subsequent to convictions following reported
incidents and,;

m in what courts sentencing takes place.

The prosecution process is different in England/Wales compared to Scotland.

In England and Wales, prosecutions and sentencing takes place in either the Magistrates Court
or the Crown court. A Magistrate Court only has the power to impose a maximum sentence of
£20,000 for a breach of the Health and Safety at Work Act 1974 or £5,000 for a breach of a
Regulation. A Crown Court has the power to impose unlimited fines in relation to breaches of
both the 1974 Act and Regulations.

Unless the defendant pleads ‘non-guilty’ and chooses a trial before a jury in the Crown Court,
the decision about the court in which a case is heard (and sentenced) is made by a Magistrate.
This decision, however, can be influenced by submissions of the prosecutor — FOD inspector
or a lawyer representing FOD.



In Scotland, there are two types of court — the Sheriff Court and the High Court. The Sheriff’s
court has similar sentencing powers to a magistrates and a High Court to a Crown Court. The
decision as to whether a case should be heard in the Sheriff or High Court is one that is made

by the Procurator Fiscal, not the court itself.

Understanding the Tables

In most prosecutions, a single incident will result in one defendant being prosecuted in one
court. However, in a small number of incidents, a prosecution may result in either:

(@) one defendant being sentenced for two different offences -one taking place in the
magistrates court and the other in the Crown Court or;

(b) two separate defendants being sentenced - one in the magistrates court and the other in
the Crown Court.

When this happens we have counted is as those the incident resulted in a conviction in the
Crown Court.

Since some deaths or injuries may result in more than one defendant being prosecuted the
tables tell you what is the average total fine that resulted from a single death or injury —not
what is the average fine for each defendant convicted following these incidents.

The tables set out the average fines in the Magistrate and Crown Court. There however are
not exact — they have been rounded up to the nearest thousand pounds. They continue to
give a good indication of the different levels of fines in the two courts.

Sentencing Following Deaths

Table 1 sets out sentencing details relating to convictions following deaths
of workers. It shows that in the three years between 1996/7 and 1998/9, the
average fine following a death has more than doubled to almost £67,000.
The Table shows that this is the result of two factors. First, there has been
an increase in the number of cases that have resulted in sentencing in the
Crown court — an increase from 40% to 60%; and secondly, the average fine
imposed by the Crown Court for each death has nearly doubled from
£55,000 to £100,000.

Table 1
Sentences following deaths of workers (1996/7 — 1998/9)

dos | Average | Nos |% Mag Average | Average

Conv Fine Mag Mag Fine| Crown Fine
1EHET i, 0d K] &% £1.2000 155,000
1EETE [ LT E] ¥ S E17 it
1GHES 53 56,511 EE] v E15 00 $71080 [
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Table 2 concerns convictions following deaths of members of the public. It
is notable that the levels of fines imposed by the courts are much lower
than those following worker deaths. Moreover, unlike the position with
worker deaths, the level of the average fine does not show any consistent
increase over the years. It is also notable that, in contrast to worker deaths,
the number of cases that were sentenced in the Crown Court has decreased
during the three-year period.

Table 2
Sentences following deaths of members of the public,
(1996/7 —1998/9)

Mos | Average | Nos |9 Mag Average | Average
Conv]  Fine Mag | Mag Fine| Crown Fine
£31, 354 ] 3Bk, R £13, Bl
F] £ 704 7 ET £45.404
23h T =5 | o
Table 3
Sentences following deaths of workers by Industry,
(1996/7 — 1998/9)
Mos | Average | Mos | 9% Average | Average
Conv Fine Mag | Mag fiag Fine| Crowm
rh'lamih-:miin:g ] E10, 030 1B | 4 RGN
|construction s F2 7= S I T T B
g riculture 5 Tin 3 EF% FEL ] E8 000
Bervice Sector i FTTT T R T TIRON | 220w
|EnergyiExtractive 3 Erads s i - £24 000

Table 3 concerns convictions following deaths of workers in 1998/9 and breaks
down the sentencing data by industry. It shows that there are significant
differences in the average fines imposed by the courts — from £108,00 per death
in the manufacturing sector to £16,000 in the Service Sector.
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Table 4

Sentences following deaths of workers by HSE Area

(1996/7 — 1998/9)

hos Cony |MNos Mag | Average Fine
Maorth West ‘ i TR
East Anglia
[East Midiands ]
[Greater London 1 B85
Wast Midlands E ] The 0G|
|Merse:.r5||:|e i ] 51 5K

|1.ﬂ.rate-5 ]

South Yorkshire [
North East i

|I'-'I.amhe5 E]
|5-:|um i

|r-.|ur1n Midiands

Nithn Home
Counties

Scotand East

South East

|G-rea|:er Manchester

|5-:uutn West .

|r-.| and W Yorkshire

|5-:|:ruanl:l Wast :

Sentencing following Major Injuries

Table 5
Sentences following major injuries to workers (1996/7 —
1998/9)
Mos | Average Nos | % Mag Average | Average
Cony Fine Ma Mag Fine| Crown Fine
e 1T n fil v 1 "’E T 300 1o, b
Qa7 it i 587 253 % £ REAVEE
R ] ERTTFET e H1% £0 00 4, B0
Table 6

Sentences following major injuries to Members of the

Public (1996/7 — 1998/9)

Mos | Average | Nos | 9% Mag Average | Average
Fine Wag Mag Fine| Crown Fine
3,708 ] B0 E35M 25,000
15 BE3 N E5% £6,310 £ T
RN 7 o T

Table 4 concerns convictions following deaths of workers
in 1998/9 and breaks down the sentencing data by HSE
Area. Because of the small numbers involved, one should
be wary of making too much of the average fines since
one large fine can have a distorting effect. The huge
disparity between the average level of fines — from
£343,500 in the North West to £7,083 in Scotland West —
is, however notable.

Tables 5 and 6 sets out the levels of fines
which followed major injuries to workers
and members of the public. In relation to
injuries to workers, it is notable how low
the average fines are when compared to
those imposed following deaths of workers
- in 1998/9, six times less — and how the
average level of fines have not increased
over the three year period. The relatively
low level of fines is linked to the high
percentage — 80% of the prosecutions in all
three years — that resulted in sentencing in
the magistrates Court.
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Table 7

Sentences following major injuries to workers by

Industry, (1996/7 — 1998/9)

Nos | Average | Nos | 9% fverage | Average

Cony Fina Mag | Mag fMag Fine] Crown Fine
|Manuuctu:lng 165 £ TR 140 | B5%% E9 200 £14 6010
Ifgm:-ulturat 13 £3 574 F] 2% L4300 L1500
EnergyiExtractive| 1 L1 R0HE i e £} 50HRD
Service Sector Bl 316007 R 15 800 £ 115000
|Senstruction TH £7 Al 56| TEW E5 RO £33 540

Table 7 concerns convictions following major injuries to workers in 1998/9 and breaks
down the sentencing data by industry. It is notable that the level of fines in Agriculture

is particularly low.

Table 8

Sentences following major injuries to workers by HSE

Area, (1996/7 — 1998/9)

Nos Nos Average

Conv | Mag Fine
N/thn Home Counties | 11 9 £20,823
Greater London 11 8 £18,127
Wales 34 30 £15,701
North Midlands 9 8 £14,778
North East 12 11 £13,700
Greater Manchester 23 23 £13,076
South 18 16 £12,111
South Yorkshire 18 15 £11,408
East Anglia 15 11 £10,407
South East 14 12 £10,079
East Midlands 13 13 £8,731
West Midlands 16 16 £6,594
South West 13 13 £6,277
Marches 17 15 £5,765
N & W Yorkshire 14 14 £5,514
North West 13 13 £5,212
Scotland East 19 0 £4,908
Merseyside 13 12 £4,800
Scotland West 11 0 £2,655
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Table 8 concerns convictions following major injuries to
workers in 1998/9 and breaks down the sentencing data by
HSE Area. As with the situation set out in table 4 concerning
deaths of workers, there is a wide, though not as great,
divergence between the average level of fines — from £20,823
in the Northern Home Counties to £2,655 in Scotland West.



Sentencing following Dangerous Occurrences

Table 9 Tables 9 to 11 concern sentences following
Sentencing following Dangerous Occurrences, (1996/7 — dangerous occurrences. It is interesting to
1998/9) note that the average fine following a
dangerous occurrence has more than doubled
Mos | Average | Nos | % Mag Average | Average over the three years and is almost double the
= '!:.g_'nv ,?ﬁi m,'?-jﬁ ———— w levels imposed following a major injury. It is
- ;-;H&q ."'."; ’E.T — also nota_lble that more da_ngerous occurrence
T = r ..Jm 0 mr T prosecutions take place in the -Croym C-ourt
: ’ compared to those following major injuries.
Table 10
Sentencing following Dangerous Occurrences by
Industry (1998/9)
Wos | Average| Nos | % Mag Ayverage
Conw | Fine Mag Crovwn Fine
[Construction 14 118,703 i Bi% 30443
A riculture i ] 1%
Semvice Sector 5 E B | S
[Manuh-:m:ing 12 ] Bl b
[EnergyiExtractive 0%
Table 11
Sentences following dangerous occurrences by HSE area
(1998/9)
Table 11 breaks down the sentencing data for 1998/98 by HSE
MNos MNeos | Average . L .
Conv | Mag Eine Area and shows the great disparity in fines betwe_en different
[North West 5 4 Fro T parts of the country — from an average of £71,000 in the North
[East Midiands = West to barely a £1000 in a number of HSE Areas,
West Midlands <
outh East .
Greater London .
Merth Midiands 4 £21.250 . . .
MNorth East
Merseyside ] 3
|I.-'|.I'aie-5 : Table 12 concern sentences following i ial di i
g industrial diseases. It is
[Seotiand West . £1d.0u intriguing that the level of fines has decreased by over a fifth
[East Angiia : : i over the three year period — however because of the small
|_5':":“1'35"':I East : number of cases involved it is difficult to know whether there
Marches ! 3 is any significance in this decrease.
Greater Manchester 3 2 £, 165
|.r-.l & W Yaorkshire . i
|5-:|um Yorkshire [ 5 Table 12
|5-:|ul'h f Sentences following Industrial Diseases (1996/7 - 1998/9)
[south West :
[nithn Home Counties {_:;'_I!; '“":I::HE
16T | 4 A1
TG £ Fiisn |
FEETT i B2
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Chapter 7

Conclusion

This chapter looks at some of the main points that emerge from the tables set out in the
previous chapters and considers some of the reforms that the HSE (and FOD in particular)
have made, or are planning to make, that will affect enforcement issues in the future.

Inspections

At the end of 2001, there were 419 FOD field inspectors and 736,000 registered premises:
one inspector to 1700 premises. Even if inspectors did nothing other than undertaking
preventative inspections, most workplaces would not receive an annual visit from an
inspector. However, the reality is that, in addition to undertaking inspections, inspectors
have to conduct investigations — which may comprise many visits to a particular workplace
- as well as prepare cases for prosecutions. It is therefore hardly surprising that each year,
FOD inspectors can only undertake a relatively small number of inspections.

Chapter one shows that in the last five years there has been a 41% decline in the number
of ‘contacts’ involving inspections — a reduction from 117,156 in 1996/7 to 68,857 in
2000/01. The audit also shows that in 2000/01, only 40,237 out of the 736,000 total
registered premises received an inspection — one premises in 20. On average a construction
site can expect one visit every ten years.

The decline is particularly significant since a recent independent research report funded
by the HSE concluded that:

"Inspection is an effective means of securing employer compliance. If targeted at
key groups, it can bring about significant improvements in health and safety
performance, both in terms of ensuring control measures are effective and, at least
according to the general literature (rather than specific HSE literature), securing
improvements in employees’ health and safety."

Why has there been such a decline in the number of inspections? The immediate cause
— as shown in chapter one — is an increase in the number of inspector contacts involving
investigations into reported incidents (an increase in the same time period of 43.5% from
39,384 to 56,515). However, such a reduction would not be necessary if the HSE was
adequately resourced: during the years under consideration, the HSE simply did not have
the money to employ a sufficient number of inspectors to ensure that, as levels of
investigations increased, there was no decline in the levels of inspections.

The decline in inspector contacts indicates how finely balanced are HSE resources. An
increase in one core activity of inspectors has to result in a reduction of another core
activity.

Balancing Inspections with Investigations

However putting the question of resources to one side, the decline in inspector numbers
raises an important question which goes to the heart of HSE’s operational activities. Was
FOD right to have prioritised investigations over inspections?

This is a very difficult question to answer. Undoubtedly, both inspections and
investigations are important, but no research has been undertaken which assesses the
relative effectiveness of one compared to the other.

The HSE has historically prioritised inspections. The reason for this is linked to its
perception of itself as organisation concerned principally with ‘preventing death and injury’



rather than one concerned with ‘accountability’. It is better to prevent a death or injury
rather than simply responding to these incidents when they happen. This has resulted in an
emphasis on inspections rather than investigations as the latter — in contrast to the former
— are seen as principally concerned with ‘accountability’, not ‘prevention’.

The only rationale that the HSE has given for the increase in the number of
investigations is contained in the evidence it gave in 1999 to a Parliamentary Select
Committee. It stated: "There is some public expectation that HSE should investigate more
accidents, because accidents which are not investigated may result in potential offenders
escaping punishment.”

In saying this, the HSE was aware that this would impact upon its inspection
programme:

“At present HSE plans to increase the number of investigations from 1999-2000 to

2001-02 by about 3 per cent. But any major increase beyond that would seriously

reduce the number of preventative inspections and detract from the primary

objective of ensuring that risks are properly controlled and that incidents do not
occur. HSE believes that a balanced programme ... is needed to secure
improvements in health and safety on a continuing basis. The balance of inspection
and investigation work has to be kept under continuing review."

In its final report, the Select Committee concluded:

"We agree that the HSE's focus should remain largely preventative. However, we are

disappointed by the low levels of investigation .... We therefore support the

proposed target of a three per cent increase in investigation of reported injuries
over the next three years. However, this target must be taken seriously: it should
not be viewed as merely ‘aspirational’. If resources are not currently available to
allow the HSE to make this improvement, they must be provided."
Although it is not clear whether the Select Committee was aware of the consequences of an
increase in HSE's investigation levels, it is interesting that both the HSE and the Select
Committee have only one reason for increasing investigations — that is to increase
accountability.

It is certainly correct to say that an important element of investigations is ‘criminal
accountability’ — something which is generally absent in relation to inspections. Whilst
inspections can reveal circumstances that justify a prosecution, the absence of harm usually
make it inappropriate for prosecutions to take place unless the risk of endangerment or
failure is very high. This is because the criminal justice system generally deals with offences
involving harm, and experience has shown that courts take prosecutions less seriously
where no harm has been caused. As a result inspections have a primarily preventative
function. However, since most investigations concern ‘harm’, or circumstances where a high
risk of harm is reported to have existed, an important purpose of investigations — over and
above their preventative function — is to ensure that consideration is given to criminal
accountability issues. Unless investigations take place, organisations and individuals escape
the possibility of prosecution.

However, it is wrong to suggest — which both the HSE and the Select Committee appear
to do - that investigations do not have a strong preventative function. An important part of
any investigation must be to rectify the circumstances that resulted in the harm (or, in the
case of a dangerous occurrence, that resulted in the risk of harm) occurring in the first
place. At the very least an investigation should ensure that any future risk of a similar
incident taking place is very low. The absence of an investigation will mean that a risk of a
repeat incident will continue to exist.

In addition, it is also the case that investigations can fulfill a preventative role in a more
targeted fashion than inspections. The identity of the premises that will be inspected is
determined by a ‘hazard rating’ that is given to it at a previous inspection (see below). This
prior inspection may have taken place quite some time earlier and may not be an accurate
reflection of the company’s level of safety at the time of the subsequent visit. Time spent
on some inspections may as a result not be that useful.

In contrast, investigations take place in relation to a particular incident that has just
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occurred. A report of such an injury indicates that unsafe or illegal practices may exist in
relation to a particular workplace. Of course this is not necessarily the case. A death or
injury may have occurred where the premises were faultless and conversely a dangerous
premises may never have a reportable incident or injury. Yet since it must be the case that
deaths or injuries are more likely to occur in unsafe workplaces (for if this wasn’t so, there
would be no point in trying to improve workplace safety conditions) the very fact of a
reported incident is important up-to-date intelligence that there are issues of safety that
need to be considered.

This point is even stronger in relation to reported ‘dangerous occurrences’. Unlike a
report of an injury (which may well not, as suggested above, be the result of unsafe or illegal
conditions) a report of a ‘dangerous occurrence’ — like the collapse of a scaffold or contact
with overhead power lines — indicates that a situation has in fact arisen which is unsafe and
dangerous and most probably a breach of health and safety law. The situation needs
immediate rectification.

It is often argued that an inspection that results in changes in working practices that
prevents a major injury or death must be far more important than any investigation into a
death or injury that has already taken place. Put like that, and if there is simply a choice
between the two, this is an unarguable point. Why wait to investigate deaths or injuries
when you can prevent them?

However, in practice this is not the choice that inspectors have to make. Even when an
inspection does result in identified dangerous practices being halted, it is never known
whether those dangerous practices would — had they continued to have existed - actually
have caused a death or injury. It is only possible to say that had these practices not been
stopped, there would continue to have been a significant risk of harm. What the inspection
did was to reduce the risk of harm existing but not necessarily preventing any death or
injury actually taking place.

Inspections, as with investigations reduce future risks of death and injury — not stop
them happening. What investigations can do in addition is to ensure that those
organisations and individuals that have committed criminal offences that deserve
prosecution be held accountable.

The purpose of the above discussion is not intended to argue that the number of

Importance of Inspections

Inspections do provide an opportunity for the HSE to monitor workplaces in a way that

investigations cannot.

m investigations will usually be very narrowly construed — only looking at one type of
work activity and the particular circumstances associated with the event in question.
Inspections, however, provide an opportunity to compile much more of an overview
of the management of safety at a workplace.

m Inspections take place with little or no warning and so provide the advantage of the
‘element of surprise’ which investigations do not since the company or organisation
may well be preparing itself for a visit from an inspector because it has reported an
injury or dangerous occur rence.

m inspections provide an important opportunity for HSE inspectors to make contact
not only with management, but with the workforce, and in particular with trade
union safety representatives. The development of such contact may encourage
employees and their representatives not only to keep in contact with HSE, but to
inform HSE if any serious problems arise at the site.

inspections should be reduced even more to allow for more investigations or indeed that
the HSE have got the balance right. This report is in no position to suggest what — in the
context of HSE’s current financial circumstances — should be the appropriate balance
between inspections and investigations. It is our contention that the HSE should simply not
have to be in a position to choose between one of its two core activities in the way that it



has been forced to so.

It is important, however, that the HSE recognises the value of investigations over and above
that of ensuring ‘accountability’ and that any decision about redrawing the balance should
not be based on an inaccurate view that an increase in investigations will only result in
increased accountability and not prevention. Also, for the sake of transparency, the HSE
should spell out more clearly to the public:

m its rationale for any decision to increase the level of investigations;

m the effect that this will have on its other activities;

m if lack of resources is the reason for a reduction in a core activity.

A particular problem faced by the HSE in making choices about priorities is that it has not
commissioned any research — or at least published it - into the effectiveness of its inspection
and investigation regimes. It is therefore difficult for the HSE to know what are the positive
benefits of an increase in investigations, on the one hand, or an increase in inspections, on
the other, and what will be the effects of reducing one at the expense of the other.

Who is inspected?
Whilst the level of inspection is important — it is also important to consider which premises
have been subjected to inspection. FOD inspectors could, for example, have a high level of
inspection, but fail to inspect the most hazardous premises: alternatively, inspectors could
have a low level of inspection, but visit all the most hazardous plants.

During the whole of the five year period under analysis, FOD has run an ‘inspection
rating procedure’ in which all premises, when inspected, are rated from 1 to 6 or 1 to 4,

non

according to a number of criteria: "competence and attitude of management"”, "welfare
compliance gap", "safety Rating" and ‘health rating’. These numbers are then added up and
a final ‘hazard rating’ number is obtained.

In April of each year, the identity of those premises which have the highest ‘hazard
rating’ (falling into what is known as ‘category ‘A’ — high Hazard’) are made known to the
principal inspectors around the country who give them priority in the following year’s
inspection plan. Inspectors will then decide what additional premises should be inspected
by considering a number of factors including, the hazard ratings of premises, the particular
priorities of FOD at that time, and other local factors.

The data we have obtained from the HSE does not allow any proper assessment of this
rating system — but our analyis does raise some questions about its effectiveness. This is
because, for example, out of all the industry groups, the one with the biggest decrease, in
the level of inspections is in construction — a reduction of 52% from 37,774 in 1996/7 to
17,908 in 2000/01. One would imagine that the hazard rating system would ensure that any
necessary reduction in inspection numbers would impact less on the construction industry
than other industries since it has a historically high level of death and injury and is well
known to be particularly hazardous.

The problem with the current rating system is that:

m it is based on historical data — so that the hazards of premises might have changed
significantly between the time of the last inspection and the date any new inspection
may take place. As a result a premises which should be inspected (because it is in fact
hazardous) will not be inspected for some time simply because at the last time it was
inspected it was given a low hazard rating;

m it is possible for the HSE to change the criteria which determines whether a workplace
falls into the ‘high hazard’ category — depending on the pressure of inspector time.

In relation to the first point, it is difficult to see how the HSE can come up with a better
system, other than to ensure that inspections of all premises are more frequent — again a
resources issue.
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Resource questions

The extent to which any organisation, empowered to enforce the law, can actually
undertake inspections and investigations and use its powers to obtain compliance and
accountability is highly dependent upon the financial resources available to it. This is as
true of the Health and Safety Executive as of any other policing body.

The level of resources available to the HSE determines how many inspectors it can
employ which in turn affects how many inspections and investigations the organisation
can undertake. Resources will also have an inevitable impact upon the quality and the
rigor of an inspection or investigation and, may also influence the decisions by inspectors
about the way they use their powers since some decisions, particularly those involving
prosecution, have significant time and resource implications.

This audit raises important questions about whether FOD has adequate resources in
relation to undertaking an appropriate number of inspections and investigations and to
ensuring that appropriate cases result in a prosecution.

In 2000/01, the HSE spent £133 million on enforcing health and safety law - £103
million of which was given by the Government. The Government contribution is barely a
quarter of the grant it gave in the same period to the West Midlands police — just one of
43 police forces in England and Wales,
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do raise serious questions about why there is such inconsistency and it is necessary for
FOD to be able to justify the differences, or alternatively work to eradicate them.

One of the reasons for the inconsistencies in investigation levels is the differing
number of reported injuries. So, for example, one of the reasons why 26% of major
worker injuries were investigated in the Marches whilst only 11% were investigated in
Greater London is because there were 950 more major injuries reported in Greater
London than the Marches. This would appear to indicate that HSE areas only have
enough inspectors to investigate a certain number of major injuries and reports of
injuries beyond a certain number will simply not get investigated.

The new Investigation criteria (operational in April 2001) and the Enforcement
Management Model (operational since May 2002) are supposed to assist in ensuring
greater consistency in the future and they are discussed below.



Investigations

As noted above, this audit shows that the reduction in the levels of inspection has gone
hand in hand with an increase in the number of investigation contacts. Although the
number of investigation contacts by inspectors has risen by 43.5%, Chapter Two shows that
the numbers of actual incidents investigated has not risen by anything near that number.
The percentages of investigations into:

deaths of workers has risen from 88% to 98%.

deaths of members of the public has risen from 52% to 92%.

major injuries to workers has risen from 10.8% to 19.3%.

major injuries to the members of the public has risen from 2% to 7.2%

dangerous occurrences has risen from 26% to 31%

over-three day injuries has risen from 2.6% to 4.5%

Although the increase in investigation levels since 1996/7 is certainly notable, very large
numbers of major injuries and dangerous occurrences — 80% and 69% respectively - remain
uninvestigated. Since the purpose of investigations — as set out above - is to stop any
recurrence and to obtain criminal accountability, this failure to investigate such a high
number of investigations must be of concern.

Investigation Criteria

This level of lack of investigation, however, may not be so serious if it can be shown that
those injuries that are not investigated are neither very serious (even though they are
formally called ‘major’) nor took place in circumstances where an investigation would be
possible or very helpful.

This raises the question of what systems the HSE has to determine which of the
thousands of reported incidents should be investigated.

In the first four years of our audit, between 1996/7 - 1999/2000, FOD inspectors were
supposed to follow a document called "Selection of Accidents for Investigation" (See
Appendix 1). This stated that the following incidents should always be investigated:

m all "fatalities™;

m all incidents which "would give rise, or already have given rise to serious public
concern”; and

m "very serious injuries”.

The document went on to state that "exceptionally serious injuries" should generally be

investigated — though it does not say how these injuries differ from the "very serious

injuries” that should always be investigated.

The document stated that a principal inspector had discretion to investigate "other
accidents" such as those which "appear to indicate a serious breach of the law, accidents to
young persons or children, or those which recur at a particular premises or in a particular
industry”. In deciding which of these to investigate the inspector should take into account
a number of factors including "the severity or potential severity of the injury”" and "the
gravity of any apparent breach of legislation".

This policy had the following problems:

m it gave the Principal Inspector a great deal of discretion in deciding which injuries or
incidents to investigate;

m it did not define the difference between a "very serious injury" and an "exceptionally
serious injury" and indeed whether particular forms of injury — like amputations or
burns - did or did not fall into those categories;

m it did not mention ‘dangerous occurrences’ or ‘industrial diseases’ and therefore did not
clarify how a principal inspector should treat them in contrast to a major injury;

m itdid not give weight to any of the factors that inspectors should consider when deciding
which of the "other accidents" it should investigate.

The defects in this policy are reflected in the statistics. For example, in the four years between

1996/7 to 1999/00, for example, only 41% of the 4533 amputations and 43% of the 817
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poisonings/asphyxias were investigated.

In its 1999 report, the Parliamentary Select Committee criticised HSE's injury selection
policy. It stated:

"we continue to have some concerns about how the criteria which determine which
injuries will be investigated, are applied by HSE inspectors. Decisions in the past
appear to have been unduly dictated by availability of resources. While the HSE needs
to operate within its resource limitations, we believe that it should develop more
detailed guidance for inspectors. In particular, more thought should be given to a) how
to 'weight' the criteria, since some should surely have more influence than others and
b) whether some categories of very serious injuries should automatically trigger an
investigation in the same way that fatalities do. Such a system would mean that
decisions on whether to investigate would be more rigorously based and more
transparent which would ultimately lead to a greater consistency in application
between inspectors. We urge the HSE to use its review to address these issues.”

Following this criticism, in April 2000, FOD piloted a new investigation criteria policy — which

has now been formally approved throughout the HSE (see Appendix 2). In summary, this states

that inspectors should investigate the following incidents:

m  all deaths "arising out of or in connection with work activities' unless they involve suicides
or deaths from natural causes;

m all reports of cases of industrial disease;

m certain specified 'major injuries' relating to either the injury caused (e.g. amputations) or
the kind of incident which resulted in the injury (e.g. resulting from transport incidents)

m incidents that are "likely to give rise to serious public concern™;

m incidents where there is "likely to have been a serious breach of health and safety law";

The policy states that when an investigation is not possible because of “inadequate resources"

or "policy development", the incident "must be referred to the Head of Operations”. The policy

also allows an investigation not to go ahead due to investigations when it is "impracticable” or
where there is "no reasonable practicable precautions available for risk reduction”.

This new policy is an improvement on the previous one. It sets out much more clearly the
criteria by which incidents should be investigated. However, a number of points should be
made about it;

m the HSE has not provided any rationale as to why injuries resulting from certain types of
incidents (like transport) must be investigated whilst others (like the "collapse of a scaffold"
or an "explosion") should not be required to be investigated.

m the injuries mentioned do not directly match the way injuries are categorised on the form
(the ‘RIDDOR’ form) on which employers report an injury. This will make it difficult for a
Principal Inspector to determine whether a particular injury recorded on the form is in fact
an injury that should be investigated or not. For example, it is unlikely that an inspector
will know from reading the form whether a person has suffered ‘scalping’ or burn injuries
covering "10% of the body";

m it makes no explicit reference to ‘dangerous occurrences'’.

FOD has in fact employed this policy in 2000/01 - the final year of our data analysis. Has this
policy been implemented? Since, the categories in the new policy do not entirely reflect the
RIDDOR form, the data provided to us by the HSE only allows a partial assessment. However,
the box on the right does indicate that FOD is a long way from implementing the policy. For
example, although the new policy requires them to have done so, FOD did not investigate:

m 12 out of 55 amputations of either hand, arm, foot or leg;

337 out of 633 injuries resulting from contact with moving vehicles ;

69 out of 178 injuries involving electricity;

569 out of 1384 falls from a height of over 2 metres;

1327 out of 2396 industrial diseases;
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Quality of Investigations
It is important to note that this audit does not consider the quality or rigor of investigations
that are undertaken by the inspectors. It is interesting to note, however, that between
1996/7 and 2000/01 the increase in the number of investigation contacts (43.5%) is much
greater than the increases in the number of actual incidents investigated. This would
indicate that each investigation in 2000/01 comprises more investigation contacts and is
therefore more rigorous than those that took place in 1996/7. However our analysis does
not look at increases in the number of complaints investigated which may at least in part
explain this increase.

It is also important to note that the HSE has recently published new investigation
procedures that are intended to improve the quality of investigations and have started a
new training programme for inspectors (see Appendix 3).

Enforcement action

Chapters three and four looked at the extent to which inspectors use notices and
prosecutions following inspections and investigations.

Notices and prosecutions serve different functions. The primary purpose of notices (and
the provision of oral/written advice) is ‘preventative’ - that is, to ensure that changes are
made that will reduce the risk of death, injury or disease in the future. The primary purpose
of prosecution, however, is to ensure that an organisation or individual is held ‘to account’
for a criminal offence that has been committed — though, of course, the threat of a
prosecution can, theoretically, have an important deterrent impact upon other
organisations and individuals. It is therefore perfectly reasonable for an inspection or
investigation to result in the imposition of both a notice and a prosecution.

Notices

In order to impose an Improvement Notice the inspector must be of the view that there has
been a contravention of a provision of health and safety law. The notice will state that
particular changes must be made within a particular time period. A prohibition notice can
be imposed when an inspector is of the view that there is or will be a risk of serious injury.
Technically, a Prohibition Notice does not require a breach of health and safety law, though,
in practice, this will usually be the case. It is of course possible that an improvement and a
prohibition notice can be imposed in relation to the same incident.

However, the fact there has been a breach of the law, or indeed a risk of serious injury,
does not mean that an inspector must impose a notice; an inspector has discretion to
simply provide oral or written advice.

Chapter three shows that in the five year period, the number of notices has increased by
42.4% from 3,721 to 6462. The number of prohibition notices has also increased, but by
much less — an increase of 16% from 3,605 to 4,315. It is not clear what this increase
represents — whether an increased willingness by inspectors to impose notices rather than
simply provide oral/written advice or an increase in the number of investigations. In its
evidence to the Select Committee, the HSE said in late 1999 that "we do not set targets for
issuing notices but we expect the upward trend to continue” .

In the five years covered by this audit, FOD inspectors have had no formal guidance
about how to use this discretion. This is now changing with the publication of the
Enforcement Management Model.



Prosecutions

The other response to a breach of health and safety law is a prosecution. Companies,
organisations and individuals can be prosecuted for failing to comply with safety duties
imposed upon them either by statutes (for example, Health and Safety at Work Act 1974) or
by regulations (for example, the Management of Health and Safety at Work Regulations
1992). Most prosecutions concern breaches of section 2 or 3 of the 1974 Act which impose
general duties upon employers (in relation to the provision of training, instruction,
equipment and so on) to take "all reasonable and practicable care" in relation to the safety
of their employees or others affected by their activities.

Over the years, the HSE has been subject to criticism about its prosecution record in
relation to three main issues:

m failures to prosecute a company, organisation and in particular individuals in
circumstances where prosecution appears to be justified — particularly in relation to a
death or injury;

m failing to make appropriate attempts to ensure that a magistrate refers a case to a crown
court for sentencing;

It should be noted of course that in Scotland, it is the Procurator Fiscal (not the HSE) which
decides whether or not to prosecute.

Prosecution Levels
In relation to the levels of prosecution, the HSE has never asserted that its inspectors would
prosecute whenever an offence had been uncovered and when there is sufficient evidence
to prosecute. In its view, the conduct in question or the circumstances surrounding the
conduct had to be serious enough to justify prosecution. There is some sense to this policy:
it could well be untenable if inspectors had to prosecute whenever an offence was
identified and would mean, for example, that they would have to prosecute in most cases
where an improvement notice was imposed . However, this obviously does raise the
question of what conduct and what circumstances do, as far as the HSE is concerned, justify
prosecution?

In 1995, the Health and Safety Commission published an Enforcement Policy Statement
— which amongst other things, set out the circumstances when HSE inspectors should
"consider" prosecution (see box below). This statement applied during the whole five year
period for which this audit is concerned.

Prosecution Criteria from Enforcement Policy Statement (1995-2001)

18. Enforcing authorities must use discretion in deciding whether to initiate a
prosecution. Other approaches to enforcement can often promote health and safety
more effectively, but where the circumstances warrant it, prosecution without prior
warning and recourse to alternative sanctions may be appropriate.

19. The Commission expects that enforcing authorities will consider prosecution when

m it is appropriate in the circumstances as a way to draw general attention to the need
for compliance with the law and the maintenance of standards required by law, where
there would be a normal expectation that a prosecution would be taken or whether,
through the conviction of offenders, others may be deterred from similar failures to
comply with the law;

m or there is judged to have been potential for considerable harm arising from breach;

m or the gravity of the offence, taken together with the general record and approach of
the offender warrants it, for example apparent reckless disregard for standards,
repeated breaches persistent poor standards.
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These ‘circumstances’ have been criticised for being unduly vague and difficult to apply to
individual cases. It is easy to argue, for example, that in relation to almost every breach
either (i) "[prosecution] is appropriate in the circumstances as a way to draw general
attention to the need for compliance with the law and maintenance of standards required
by law", or (ii) that "there would be a normal expectation that a prosecution would be
taken" or (iii) "through the conviction of offenders, others may be deterred from similar
failures to comply with the law". This paragraph is also circular: it states that prosecution
should be considered "where there would be a normal expectation that a prosecution
would be taken"”, but does not state what factors should exist for there to be a "normal
expectation” of a prosecution.

The lack of director allowed inspectors great latitude about when, and when not, to
prosecute. It provided an opportunity for extraneous issues — like the level of available
resources and inspector time - to dictate when prosecutions did and did not take place.

Chapter Four shows that the levels of prosecution after reported incidents is low. Over
the whole three year period under consideration — 1996/7 to 1998/9 — prosecution took
place after only:

m 231 of the 789 investigated worker deaths (29%);
m 797 of the 7982 investigated major injuries to workers (10%);
m 112 of the 2825 investigated dangerous occurrences (4%).

The question is to what extent the reason for the low level of prosecution is due to (a) there
being insufficient evidence to justify prosecution; or (b) due to the fact, that even though
there is sufficient evidence, the cases fall outside the "circumstances" set out in the
Enforcement Policy Statement that justify prosecution; or (c) other extraneous factors.

Can low levels of prosecution be justified?
Since it is FOD inspectors who undertake the investigations and keep the evidence, it is
difficult to assess in how many cases of deaths, major injuries or dangerous occurrences,
there is sufficient evidence to prosecute. The lack of judicial reviews (yet alone successful
ones) concerning HSE failures to prosecute can not be taken as an indication of the
correctness of HSE decisions since there is no tradition of compensation lawyers considering
whether judicial reviews of prosecution decisions are appropriate.

However it is interesting to note that in the three years of prosecution data analysed in
this audit the numbers of incidents that have resulted in prosecution has increased:
m deaths to workers: 23% to 34%
deaths to members of the public: 5% to 9.3%
major injuries to workers: 8% to 11%
major injuries to public: 2% to 6%
dangerous occurrences: 3% to 4.2%

It is unlikely that there has, within this period, been a sudden increase in the number of
incidents where sufficient evidence exists; the rise is much more likely to be explained by
the fact that inspectors are now prosecuting in circumstances where in the past they did
not. In effect that the reason for the low level of prosecution (at least in 1996/7) was not due
to insufficient evidence but other non-evidential factors.

It also worthwhile pointing out the differences in prosecution rate subsequent to
investigation into reported incidents — deaths (33%), major injuries (11%) and dangerous
occurrences (4%). Why should it be the case that the level of worker deaths resulting in
prosecution is three times the number of prosecutions following major injury investigations
and almost eight times the number after investigations into dangerous occurrences? This
disparity could of course be explained if the average levels of organisational culpability
depended on the type of incident — whether it be a death, major injury or dangerous
occurrence. However there is no reason why this should be the case. It would be much more
likely to expect that the level of prosecutions following major injuries and dangerous



occurrences to be similar to that following deaths — that is close to 30% in 2000/01 - and the
fact that this is not the case must be an indication that factors other than lack of evidence
are intruding.

Although there is very little independent evidence to indicate what, on average, should be
the approximate level of prosecutions following reported incidents, the evidence that does
exist does supports the contention that at least, as far as deaths are concerned, the
percentage should be higher than at present. HSE's research in the late 1980’s indicated that
70% of deaths in agriculture and construction were the result of ‘management failure’. This
does not necessarily mean that 70% of the deaths should result in prosecution since it is not
clear what the HSE meant by ‘management failure’. However it certainly does indicate that
a figure closer to 70% would be appropriate for prosecution. In addition, research by the
West Midlands Health and Safety Advice Centre also indicated that there was sufficient
evidence in 70% of West Midlands deaths (between 1988 and 1992) for a health and safety
prosecution to have taken place.

One must assume, therefore, that either the incidents are not being adequately investigated
or that FOD inspectors must have considered the cases to have fallen outside the criteria of
the Enforcement Policy Statement, or there are other reasons for the low level of
prosecution. In relation to the first argument, it is simply not possible for us to know how
adequate the investigations were into these incidents. In relation to the second, it is difficult
to see how FOD could justify non-prosecution — assuming sufficient evidence existed - in
relation to any case involving death or major injury, since the Statement says prosecution
should be considered when "there is judged to have been potential for considerable harm
arising from breach.” It is therefore far more likely that extraneous issues like financial
factors have determined levels of prosecution in the years under analysis.
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HSE’s New Prosecution Policies

In January 2002, the HSC published a new Enforcement Policy Statement. This includes a
much clearer set of criteria for when prosecution — assuming sufficient evidence exist -
should take place (see box below). It states, for example, that whenever there is sufficient
evidence to prosecute in relation to a death, a prosecution should take place. However the
Statement does not have a similar position in relation to major injuries, industrial diseases
or dangerous occurrences.
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in refation to a matter which gives risk t2 significant risk;
m inspectors have been intentionally obstructed in the lawful course of their duties.’

The EPS also states at para 40 that, it would alsc be in the public interest to prosecute if

one or mere of the following circumstances appiy:

m ‘it is appropriate in the circumstances as a way to draw general attention te the need
for compliance with the law and the meintenance of standards required by law, and
convictions may deter others from similar failures to comply with the law;

m a breach which gives rise to significant 1 sk has continued despite relevant warnings
from employees or their representatives, or from others affected by a work activity.’

However, prosecutions will not *normally™ take place in the above two circumstances; the
enforcing authorities only have to "consider prosecution".

In addition to the new Enforcement Statement, London and South East Region are piloting

a new way of dealing with prosecutions. Currently, FOD inspectors (other than those in

London and South East) decide themselves whether or not to lay criminal charges against

an organisation or individual — without necessarily gaining any assistance from HSE lawyers.

Inspectors are also responsible for conducting the case in court — unless it is likely to go to

the Crown Court. This practice has been criticised for three main reasons:

m since inspectors are responsible for the investigation they should not — for reasons of
public policy — be involved in making decisions about prosecution;

m inspectors are not necessarily in the best position to evaluate the evidence and
determine whether or not a prosecution should take place;

m it is very time consuming for inspectors to be involved in the whole process of
prosecution — time that could otherwise be use for inspections and investigations.

In 1999, the Select Committee looked into the involvement of lawyers in the prosecution



process and concluded that it would not be "in the public interest to replace inspectors with
lawyers to prosecute cases in the lower courts, primarily due to the significant resource
implications" (see Appendix 4). Instead, they welcomed "HSE proposals to have fewer, better
qualified specialist prosecuting inspectors in the lower courts."”

Prosecutions and Prevention
Prasecutions are not just concern
research report published by the HSE.
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This made the following conclusion:
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Lancaster et al. in their examination of the factors motivating health and safety
management were the fear of loss of credibility and the belief that it is morally
necessary and coirect to comply with hzalth and safety regulations. Ashby and
Diacon {1996) found that the most inflLiential factors motivating companies to
take action to limit the risk of occupationai harm were compliance with
government health and safety regulations and limiting possible legal liabilities.
These were found to be far more influential than business factors such as
reducing wage costs or improving productivity. The evidence therefore seems to
suggest that there are at least two related factors at work here:

m the fear of being taken to court and/or receiving claims for compensation if
found to be in breach of the law;

@ the acceptance that the law is an expression of what should be dene and
that there is a moral duty to meet it.”

However the new Pilot "Prosecution Branch™ goes further than the HSE had initially
intended to do. In London and the South East, whenever a Principal Inspector has approved
of an inspector’s decision that a prosecution should take place, the case must be referred to
the Prosecution Branch, comprised of lawyers. These lawyers will check the evidence and
advise the inspector if further enquiries are necessary. The Branch will also, in most cases,
take over the prosecution of the case.

This pilot project however does not go far enough. If HSE inspectors do not think a
prosecution should take place, there is no independent oversight to check whether this is a
correct decision. It is not clear why the Pilot has been limited in this manner.

Prosecutions against Directors and Managers
Another concern about HSE's prosecution policy relates to the low number of prosecutions
against a director or manager.

Individuals can be prosecuted in three main ways

m if the individual is a sole trader or part of a partnership, the person can be prosecuted
as the ‘employer’;

m if the individual is a director or senior manager of a company , they can be prosecuted
if it can be shown that an offence by the company was the result of that individual
person’s neglect or was committed with their consent or connivance or was attributable
to their neglect.
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m if the individual is an employee, that person can be prosecuted for failing to take
reasonable care in complying with a duty. This can include a shop floor worker, a
manager or indeed a director who is employed by the company.

Paragraph 20 of the 1995 Enforcement Policy Statement stated that:
"enforcing authorities should identify and prosecute or recommend prosecution of
individuals, including company directors and managers, if they consider that a
conviction is warranted and can be secured."
However, the audit shows how rarely prosecutions under section 37 took place — only 34
prosecutions in 3 years.
The new Enforcement Policy Statement indicates that there might be a real change in
the emphasis that FOD inspectors give to this issue. Paragraph 41 states that
‘... enforcing authorities should identify and prosecute or recommend prosecution
of individuals if they consider that a prosecution is warranted. In particular, they
should consider the management chain and the role played by individual directors
and managers, and should take action against them where the inspection or
investigation reveals that the offence was committed with their consent or
connivance or to have been attributable to neglect on their part and where it would
be appropriate to do so in accordance with this policy. Where appropriate,
enforcing authorities should seek disqualification of directors under the Company
Directors Disqualification Act 1986.’
We will have to wait and see whether this section results in more prosecutions under section
37.

HSE’s New Enforcement Management Model

In May 2002 — a year after the end of this audit - the HSE launched its ‘Enforcement
Management Model’ which is supposed to help guide inspectors in deciding what is the
appropriate enforcement action in individual cases and ensure that there is greater consistency
in the enforcement action that inspectors take (see appendix 5).

The EMM takes inspectors though a series of risk tables and flow charts which requires the

inspector to input the following information:

m the seriousness of any risk identified — in terms of the nature of the harm that could be
reasonably expected to occur (serious personal injury, significant injury, minor injury) and
the probability of it happening (probable, possible, remote, negligible);

m the level of risk that the law allows and the gap between this and the actual level of risk

identified by the inspector;

the reason for non-compliance with the law;

whether harm has actually been caused by the non-compliance;

current levels of compliance over a range of health and safety issues;

attitude of the duty holder;

previous enforcement action taken against the duty holder;

Dependent on what information is entered, the EMM will then suggest to the inspector that one
of the following enforcement actions is appropriate to the circumstances:
m give a verbal warning;
m provide advice in a written form;
®m impose a notice;
m prosecute as well as imposing a notice;
FOD requires its inspectors to use the EMM in relation to all decisions involving deaths, major
injuries, and prior to making any decision to prosecute (for example in relation to an inspection
or other injuries). Line managers will in addition be able to require their inspectors to use the
EMM in other circumstances.

It will be interesting to see how this new policy will impact upon enforcement decisions,



Referral to the Crown Court

A further issue concerning HSE's prosecuting policy relates to the extent to which FOD
inspectors have attempted to persuade magistrates that they should refer cases to the
Crown court.

Our analysis in Chapter Five showed that whilst in relation to deaths of workers, there
has been an increase in the number of cases that were sentenced in the Crown Court over
the three year period (from 40% to 60%), in relation to major injuries the level remained at
a low 20%.

It is difficult to know whether the increase in the number of worker deaths sentenced in
the Crown Court is due to FOD inspectors making increased submissions to the magistrates,
or due to a changed attitude of the magistrates themselves, or indeed a combination.
During the period under examination, HSE inspectors had not received any guidance as to
when they should recommend to the court that, following a guilty plea, whether a case
should be sentenced in the Crown court. The new Enforcement Policy Statement however
states the following:

"In case of sufficient seriousness, and when given the opportunity, the enforcing
authorities in England and Wales should consider indicating to the magistrates that

the offence is so serious that they may send it to be heard or sentence in the higher

court higher penalties can be imposed."

It does not however state what is a case of "sufficient seriousness".

It is likely that even more cases will result in sentencing in the Crown court. In the 1999 case
of R v Howe and Son (Engineer) Ltd, the Court of Appeal stated:
"In our judgment magistrates should always think carefully before accepting
jurisdiction in health and safety at work cases, where it is arguable that the fine
may exceed the limit of their jurisdiction where death or serious injury has resulted
from the offence".

In addition in September 2000 — subsequent to the period under examination - the
Maygistrates Association published sentencing guidelines for magistrates that stated that "it
is important to be careful when accepting jurisdiction as to whether the cases ought
properly to be heard in the Crown court. This is especially so when dealing with large
companies. ... Simple cases can, of course, be dealt with."

Sentencing

Our analysis on sentencing shows that whilst the level of fines after worker deaths and
dangerous occurrences have doubled to an average of £66,000 and £30,000 respectively,
other fines have remained static or declined. So the average level of fines after the death of
a member of the public remained static at around £30,000 and after a worker major injury
at £10,000. Our analysis does show that the level of fines does depend on whether cases are
referred to the Crown court or not.

Itis likely that analysis of subsequent years could show even higher levels of fines. This
is both because (a) more cases will be referred to the Crown Court and (b) a recent Court of
Appeal decision which provides greater guidance to courts on sentencing levels (see box on
page 72).
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Appendix 1:

FOD’s policy on the "Selection of Accidents for Investigation™
operative until April 2000

The following accidents should always be investigated:

m fatalities, irrespective of cause;

m those which are likely to give rise to, or have already given rise to, serious public
concern, e.g., where there are multiple casualties and there has been considerable
publicity in the media;

m very serious injuries or multiple casualties, e.g. explosions, cranes collapsing, major
escapes of vapour; and

m those covered by special national and locally agreed initiatives.

Accidents that should generally be investigated:
m exceptionally serious injuries, irrespective of cause; and
m those which have given rise to a complaint.

Other accidents

Principal Inspectors (Pls) have discretion to select other accidents for investigation such as
those which appear to indicate a serious breach of the law, accidents to young persons or
children, or those which recur at a particular premises or in a particular industry.

In making a decision Pls should consider:

m the severity or potential severity of the injury;

m the gravity of any apparent breach of legislation;

m the need for factual information to support an approach to management or workers in
relation to a particular firm or industry;

m the availability of Field Management Unit (FMU) inspectors and in particular the effect
of the work involved on the preventive inspection programme; and

m allocating sufficient accidents for investigation by Band 4 trainee inspectors to satisfy
their training needs, and to qualified inspectors joining a new FMU who require training
on a particular industry sector.

Appendix 2:

HSE’s New Incident Selection Procedure

(A) Defined Circumstances
1. All Fatalities as a result of an accident arising out of or in connection with work activities.
This specifically excludes suicides and deaths from natural causes. See OM 2000/124 for
consideration of investigation of work-related road traffic incidents
2. The Following RIDDOR-defined major injuries to all persons, including non-employees,
irrespective of cause:
m all amputations of digit(s) past the first joint
m amputation of hand/arm or foot/leg
m serious multiple fractures (more than one bone, not including wrist or ankle);
m crush injuries leading to internal organ damage eg ruptured spleen;
m head injuries involving loss of consciousness;
m burns and scalds covering more than 10% of the surface area of the body;
m permanent blinding of one or both eyes;
m any degree of scalping; and
m asphyxiations.
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3. Incidents which result in a RIDDOR-defined major injury in the following categories;
m workplace transport incidents;
m electrical incidents;
m falls from a height of greater than 2 metres; and
m any incident which arose out of working in a confined space
see OM 2000/124 for consideration of investigation of work-related road traffic incidents.
4. Occupational Diseases: All reports of cases of occupational disease which meets the
criteria of reportability under RIDDOR, except those arising from circumstances which
have already been investigated.

(B) Circumstances requiring judgement as to seriousness

1. Public Concern
All incidents likely to give rise to serious public concern. This reflects the views of the
public at large not just those of an individual. Give particular consideration to
incidents involving children, vulnerable adults, and multiple casualties where the
outcome of potential outcome of breach is serious.

2. Breach of health and safety law
Any incident where there is likely to have been a serious breach of health and safety
law

Note: A serious breach of the law is one where, in accordance with the Enforcement
Management Model, the national enforcement expectation would determine a notice or a
prosecution.

(C) Circumstances allowing discretionary selection

m Any Incident which contributes through the FMU workplace to an HSC/E priority
programme eg manual handling.

m Any incident which involves new process or plant which could enhance HSE's knowledge

m Training of Band 4s or B3s new to a Field Management Unit

Appendix 3:

Excerpt from FOD’s New Investigation Policy

It is FOD policy that investigations will be conducted in accordance with the principles of
proportionality, consistency, targeting, transparency and accountability. In particular,
investigations will be:

m Continued so far as they are proportionate to the achievement of the objectives set for
them (see below);

m Conducted and/or supervised by staff with suitable and relevant experience, training
and expertise;

m Provided with adequate resources and support, including information, equipment and
staffing;

m Conducted so that efficient and effective use is made of the resources committed to
them;

m Timely, so far as this is within the control of the investigating inspector(s);

m Subject to suitable management procedures for monitoring the conduct and outcome of
investigations;

m Conducted in accordance with FOD’s obligations under Service First; and

m Conducted in conformity with the FOD Quality System procedure.



The following factors will be relevant in determining whether an investigation continues to

be proportionate:

1. Public expectation, for example, where there has been a fatality or fatalities, serious ill
health, or an incident involving multiple serious injuries;

2. The potential (taking account of reasonable foreseeability) for a repetition of the
circumstances to result in fatality or fatalities, serious ill health, or serious injuries, either
in the activities of a specific dutyholder or within industry generally;

3. The extent to which the available evidence allows conclusions as to causation to be
drawn and supported with sufficient certainty, including conclusions as to responsibility
for alleged breaches of relevant legislation;

4. The value to HSE of the information to be gathered by the investigation, for example
where new technology is involved;

5. The extent to which the resources needed for the investigation are disproportionate to
the hazard(s) or risk(s);

6. The extent to which the continuation of any investigation conflicts with the developing
priorities within a FOD division; and;

7. The prevalence of the event, either in the activities under the control of a specific
dutyholder, or in an industry sector generally.

Appendix 4:

Select Committee on HSE’s Prosecution Policy

37.Concerns were also voiced in relation to a number of aspects of the HSE's policy on
prosecuting employers. These focussed on the low levels of companies prosecuted; [and]
the approach to the prosecution process ....

38. We received evidence to show that prosecutions are brought in only 10 per cent of major
injury cases and 20 per cent of cases where a death has occurred. In relation to fatalities,
the Centre for Corporate Accountability compared the number of companies prosecuted
(five manslaughter prosecutions) to the numbers killed at work (25,000) since 1965 and
commented that this is "an infinitesimal follow-through™. The prosecution rate was also
criticised by the London Hazards Centre and Mr Dalton who described the HSE's record
in regard to prosecutions as "dismally inadequate".

39.However, increasing the number of companies prosecuted for health and safety offences
will not be easy. Bringing a prosecution is a time consuming activity and it is, according
to the HSE, "becoming increasingly difficult to win cases". Some witnesses questioned
whether in fact this represented an efficient use of resources or inspectors' time. For
example, Mr Alesbury of the CBI said: "I am aware that taking someone to court does
involve them in a great deal of time and effort, and with their limited resources that will
detract from other activities to promote and improve health and safety”. Instead, one
proposal we received was that the HSE should consider using lawyers, rather than HSE
inspectors, to prosecute cases in magistrates courts. We considered this proposition, but
do not believe that it would be in the public interest to replace inspectors with lawyers
to prosecute cases in the lower courts, primarily due to the significant resource
implications. Instead, we welcome the HSE proposals to have fewer, better qualified
specialist prosecuting inspectors in the lower courts.

40.However, in addition, we believe that there may be some merit in enhancing the legal
support currently available to HSE inspectors when prosecuting cases. We therefore
recommend that the HSE provide better access for inspectors to legal expertise, whether
this be in-house or external, to assist in the preparation of cases for magistrates courts.
This may increase the chances of a successful prosecution and should allow inspectors
to spend more time in the field.
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41. Another aspect relevant to this discussion, is the success rate in prosecutions. Clearly
there is little point in urging the HSE to prosecute more companies if these prosecutions
fail. The Director General told us that the HSE prosecutes in cases where they think there
is at least a 50 per cent chance of success. In 1998-99, it secured successful convictions
in 83 per cent of the cases it prosecuted. Overall we accept that this is a strong
performance and the Director General told us the HSE's record compared well with
success rates in criminal courts. However, the record for defended cases, ie where the
defendant pleads not guilty, is much poorer, with the HSE winning only 38 per cent of
such cases. The Director General told us that this was because cases were being defended
by "more competent lawyers" due to an increased stigma attached to health and safety
offences. However since the HSE only proceeds in strong cases, we feel this is a very poor
rate and expect to see an

Appendix 5:

Extract from ‘The Enforcement Management Model’

“The Enforcement Management Model (EMM) is a framework which helps
inspectors made enforcement decision in line with the Health and Safety
Commission’s (HSC) Enforcement Policy Statement. The EPS sets out the principles
inspectors should apply when determining what enforcement action to take in
response to breaches of health and safety legislation. Fundamental to this is the
principle that enforcement action should be proportional to the health and safety
risks and the seriousness of the breach. ...

The EMM .. is not intended to fetter inspectors discretion when making
enforcement decisions, and it does not direct enforcement in any particular case. It
is intended to:

m promote enforcement consistency by confirming the parameters, and the
relationships between the many variables, in the enforcement decision making
process;

m promote proportionality and targeting by confirming the risk based criteria against
which decisions are made;

m be a framework for making enforcement decisions transparent, and for ensuring
that those who make decision are accountable for them and

m help inexperienced inspectors assess their decision in complex cases, allow peer
review of enforcement action, and be used to guide less experienced and trainee
inspector in making enforcement decisions.”
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