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Issue
1 
A review of the practical application and enforcement of section 3, HSWA.
Timing
2 
It is intended that the review will be given priority and completed by spring 2002.
Recommendation 
3 
That the Commission note proposals for a review of section 3 HSWA and that HSE will return to HSC with its findings in Spring 2002.
4 Background 
5 
Section 3 HSWA places duties on those responsible for work activities to protect persons other than employees from risks arising from the manner in which their undertaking is conducted. The section 3 duty is therefore very broad and, inevitably, overlaps with much other legislation.
6 
In 1975 Michael Foot, as Secretary of State for Employment, wrote to HSC (“The Foot letter” - available from the Secretariat) setting out how he saw the relationships between HSC, himself and other Ministers and in particular confirming that, although closely related to our responsibilities, consumer safety and structural safety of buildings were not within HSC’s remit. The Foot letter did not go into detail about demarcation and, since then, HSC/E has taken on responsibilities in certain “consumer” areas e.g. gas safety.
7
 HSC’s current policy, published in the HSC Newsletter in 1989 (available from the Secretariat), is that HSE should not generally attempt to enforce section 3 where public safety is adequately guaranteed by the enforcement of other legislation covering the risk in question. To avoid needless duplication of enforcement, demarcation agreements have been reached with other enforcing authorities and, in some cases, are set out in Memorandums of Understanding (MoUs). However, even where there are MoUs, there can be a lack of clarity about precise demarcation lines and new issues that arise that weren’t envisaged at the time of the MoU. The result can be some uncertainty on whether, and in what circumstances, HSE should apply and enforce health and safety legislation in relation to section 3.
8 
Section 18 HSWA places a responsibility on HSE to make adequate arrangements for the enforcement of health and safety legislation. If no other authority is specifically made responsible eg for any harm to a third party from the way an undertaking operates, then enforcement responsibility will generally fall to HSC/E. Where health or safety cannot be adequately regulated by the enforcement of other more specific legislation, or another authority does not have the necessary enforcement powers, or there is no other relevant authority, there may be a need to apply health and safety legislation, using section 3 as a last resort, with consequences for HSE’s enforcement resources.
Argument
9 
There has been a developing appreciation of the broad scope of section 3 over time. HSE are now actively involved in regulating risks under section 3 which, some years ago, would not have attracted the attention of HSE e.g. patient issues in hospitals. There are a variety of reasons for this: 

*
A growing perception by the public of s.3 HSWA’s potentially infinite application and increasing pressure on HSE to use section 3 for “public safety” issues which may only have a tenuous link to work activities and which may not be central to HSC’s strategic direction for health and safety;
*
The absence of more specific legislation or the lack of suitable enforcement powers leaving gaps which HSE finds itself under increasing pressure to pick up using section 3;
*
A reluctance by other enforcement bodies and authorities to take on section 3 responsibilities, even though they may have the necessary expertise, and which might obviate the need for HSE to enforce section 3;
*
Increasing demands for criminal prosecutions when incidents involving public safety occur;
*
A need to act where there is serious and imminent danger or risk of serious or imminent danger and where it’s not possible to contact the other authority in time or there’s a gap in others’ legislation/enforcement powers;
*
Complaints about other enforcing authorities.
10 
The additional pressures placed on HSE by the demands of section 3 in these circumstances give rise to certain dangers: 

*
Given HSE’s resource constraints, the danger of resources being skewed away from Revitalising targets and other activities eg investigation of workplace accidents and prosecutions;
*
The danger of judicial review should adequate arrangements not be in place to deal with the enforcement of section 3 and ensuring public safety is adequately guaranteed;
*
A growing demand on HSE to act and enforce under section 3 even where more relevant legislation exists, particularly if there is no scope for criminal sanctions under that legislation.
11 
These pressures to intervene are likely to increase and there is a need, given resource constraints, for HSE to address prioritisation of section 3 work. There are currently several significant section 3 boundary issues, some of which are proving resource intensive, including work on framing or amending demarcation agreements. In particular, HSE’s Field Operations Directorate has expressed some concern over the potential extent of HSE’s section 3 responsibilities. There is also concern from Policy Directorates because of pressure for the production of guidance etc and public involvement in “consumer” focussed safety issues e.g. safety of swimming pool users, participants of adventure activities, fairgrounds.
12 
The section 3 review will consider the current situation and the potential for further HSE involvement e.g. the size of the problem and the amount of resources that are devoted to this work. As part of the review, and to aid possible decision making on prioritisation, HSE will consider cases where: 

*
there are other authorities with enforcement powers eg air transport;
*
there are other bodies with responsibilities for ensuring safety but they have no enforcement powers e.g. Commission for Health Improvement, prison service;
*
there are no other authorities eg fairgrounds.
13 
HSE will also investigate how much proactive and reactive resource is being put into this section 3 work.
14 
HSE will also revisit the principles of the “Foot letter” and, in particular, the benefits that may attach to using consumer protection legislation, rather than section 3, to address the risks posed.
15 
The work by HSE in developing a framework for prioritising regulatory activity on the basis of societal concerns (HSC/01/54) may also impact upon and assist the section 3 review work.
Consultation
16 
This paper was prepared following consultation within HSE and a meeting of interested HSE Board members. The meeting agreed the need for further research and that these issues should be put to HSC.
Presentation
17 This work may lead to recommendations involving changes to HSC policy and a need to consult Ministers.
Costs and Benefits
18 
None at this stage. The review will consider the costs and benefits arising from it’s recommendations.
Financial/Resource Implications for HSE
19 This work will be carried out as part of existing work plans, within existing resource provision. The conclusions could well influence future resource distribution within HSE and assist in moving resource to priority areas.
Environmental implications
20 None from this paper.
Other Implications
21 None from this paper.
Action
22 The Commission is invited to note plans for this work and, if they wish, to comment on the scope of the review.
