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In the Supreme Court of Bangladesh 

High Court Division

(Special Original Jurisdiction)

With petition no. 1234    of 2004

In the matter of

An application under Article 102 (1) and 102 (2) (a)(i) of the Constitution of the Constitution of the People’s Republic of Bangladesh.

ADN 

In the matter of 

Continuous failure of the respondents to perform their respective functions and legal duties under the provisions of the Factories Act 1965, in particular sections 14, 15, 16 and 17 of the said Act, to ensure healthy and hygienic conditions and a safe working place for the workers employed by the Respondents Nos. 3-5. 



AND

IN THE MATTER OF

Enforcement of the fundamental rights guaranteed under Articles 27 and 31 of the Constitution of the People's Republic of Bangladesh.



AND

IN THE MATTER OF

The Factories Act, 1965 (Act No. IV of 1965) 



AND

IN THE MATTER OF

1. Ain o Salish Kendra (ASK), represented by its Executive Director, of 26/3, Purana Paltan Line, Police Station- Motijheel, District- Dhaka. 

2. Aparajeyo Bangladesh, represented by its Executive Director, of 2/5 Humayun Road, Police Station- Mohammadpur, District- Dhaka.

..............Petitioner 

:Versus:  

1. Bangladesh, represented by the Secretary, Ministry of Labour and Manpower, Bangladesh Secretariat, Police Station- Ramna, District- Dhaka.

2. Chief Inspector of Factories, Srama Bhaban, 4 Rajuk Avenue, Dhaka.

3. Maya Bid Factory represented by its Managing Director, of Haragacha Pourashova, Police Station Kaunia, District- Rangpur.

4. Aziz Bidi Factory, represented by its Managing Director of Haragacha Pourashava, Police Station- Kaunia, District- Rangpur.

5. Menaz Bidi Factory, represented by its Managing Director, of Haragacha Pourashava, Police Station- Kaunia, District- Rangpur.

........................ Respondents  

To,

Mr. Justice J. R. Modassir Hossain Hon’ble Chief Justice of Bangladesh and his companion justices of the said Hon’ble Court.

The humble petition on behalf of the petition above named most respectfully.

S H E W E T H:

1. That the petitioner Ain o Salish Kendra (ASK) is a human rights and legal aid organization. It is actively engaged in advocacy against violations of fundamental rights of the citizens. Since its inception in 1986, ASK has provided legal aid and support to the victims of fundamental rights violations, including children, through its staff and panel of lawyers, who regularly take up fundamental rights matters before the High Court Division. The petitioner organization ASK also undertakes activities aimed at the promotion and protection of human rights at the national and international level. ASK is well known for its investigation, monitoring and documentation of violations of children rights. It is also known for it's campaigning for law reform and public interest litigations to secure children's rights.

2. That the petitioner No.2 Aparajeyo Bangladesh is a children rights organization working for the amelioration of the disadvantaged children since 1995. It is maintaining street schools, centers for children, clubs, clinics and hostels and its working for the benefit of the street children, slum children and working children under various projects. It also has a legal aid wing providing free legal aid to distressed children. In the year of 2003, the petitioner No.2 provided different types of services to about 57,000 children in Dhaka, Chittagong, Khulna, Barisal and Jamalpur.

3. That the respondent No. 1 and 2 are responsible under the Constitution of the People's Republic of Bangladesh and the Factories Act, 1965 to ensure healthy, hygienic and safe conditions for the workers. Respondents Nos. 3-5 are owners of bidi factories and are responsible to provide healthy, hygienic and safe working conditions for the workers employed by them.

4. That the addresses of the petitioners and the respondents given in the cause title of this petition are correct and genuine for the purpose of service upon them of summons, notices, affidavits and other allied matters.

5. That a leading Bangla daily, namely the daily Jugantor, published a report, accompanied with pictures, on 15.01.2004 under the caption “……”. The aforesaid report stated that in the Haragacha area of the Rangpur district, around fifteen thousand children, from 8 to 16 years old, work in 28 bidi factories. They work under inhuman and unhealthy conditions having no specific working hour. They inhale polluted air since tobacco dust floats on air like fog. They are denied all sorts entertainment, education and other basic necessities. Statistics of the Health Directorate reveals that the amount of nicotine in the blood of these working children is much higher than average people. They become easy prey to various chronic diseases like asthma, TB, jaundice, bronchitis, kidney infection and skin and eye diseases. The continuous inhalation of tobacco dust causes breathing problems and its continuous contact causes eye irritation. Mostly they work under scorching heat of the sun with no cover. Sometimes they work in tin shed rooms where there is no window or proper ventilation. Mothers working in those factories suffer from malnutrition and give birth to mentally disordered infants. In spite of such gruesome conditions, these children continue working since they come from very poor illiterate parents and there is no alternative source of employment in the area. The families are dependent on the income of these children and they are sent to bidi factories instead of schools. Parents here like to have more children because they supplement family income by working in Bidi factories. A statistics of the Pourashava shows that about 80% of the total population of the area is day labourers. Among them, 90% are engaged as regular labourers in Bidi manufacturing factories. These children earn a mere 13.50 taka for preparing one thousand bidi-sticks. But unfortunately half of their income goes to the Mahajans. The employers do not use modern facilities for manufacturing bidi since they are only concerned with profit. The Government, in spite of earning huge revenue from this sector, have not taken adequate measures to safeguard and protect the workers. Seven NGOs are working for the development of these child labourers with the financial assistance of ILO (International Labour Organization), but with very limited results. The guardians of these working children do not respond much because, according to them, there is no benefit in sending children to schools when hunger is all around them.

A copy of aforesaid report dated 15.01.2004 of the Daily Jugantor is annexed herewith and marked as Annexure-A. 

6. That another report was published earlier in the Daily Ittefaq on 05.10.2003 under the caption “…..”. It was reported that about 25 thousand children, from 4 to 14 years of age, are working in 50 bidi factories under unhealthy & unhygienic environment risking their lives. The employers use the children to convert the tobacco leaf into powder and also in filling the Bidi-sticks with that powder. While at work, the children are covered with tobacco dust & cough consistently. The doctors of Rangpur Medical College Hospital & Rangpur Chest Hospital informed that those who work for long in Bidi factories are exposed to various chronic diseases like T.B., bronchitis etc. About 30 workers died in the last five years suffering from TB & bronchitis. Among them, seven were children.

A copy of aforesaid report dated 05.10.2003 of the Daily Ittefaq is annexed herewith and marked as Annexure-B.
7. That an Editorial was published in the Daily Prothom Alo on 4.10.2003 under the caption “….”. The said editorial stated that about 10,000 children are working as labourers in Bidi factories in Haragacha area. They earn 14 taka for each thousand bidi prepared by them. They are engaged in making powder from tobacco leafs and filling those powder into Bidi paper sticks. The whole bodies of the children are covered with tobacco dust that heavily pollutes the air of the area. As a result the children including other people suffer from various chronic diseases like asthma, TB, Jaundice, Bronchitis, kidney infection and skin and eye disease. The editorial observed that the children are doing this work due to poverty. It made a plea to the government to take appropriate steps.

A copy of aforesaid editorial dated 04.10.2003 of the Daily Prothom Alo is annexed herewith and marked as Annexure-C.  

8. That earlier on 31.05.2003, the Daily Prothom Alo published a news item under the caption “….”. It was reported that workers of Bidi factories fill tobacco dust into paper sticks in overcrowded working places. They work in tin shed houses and the gap between the tin-roof and the head of sitting labourers is a mere one or two feet. Some female workers work even during pregnancy. Tobacco dust floats all over the working place. Such environment can be found in areas of Dighalia (Tangali), Haragach (Rangpur), Bheramara (Kushtia), Doulatpur (Jessore) and Mymensingh. Most of the workers of Bidi factories are women and children. According to the Sector Coordinator of International Labour Organization (ILO), the child workers of the Bidi factories are suffering from various diseases like asthma, TB, jaundice, bronchitis, peptic ulcer, high blood pressure, heart disease etc. Pro Vice Chancellor and Head of Child Department of Bangabandhu Sheikh Mujib Medical University (BSMMU) opined that the risk of having lungs Cancer among Bidi factory child workers is much more higher than other children.

A copy of the aforesaid report dated 31.05.2003 of the Daily Prothom Alo is annexed herewith and marked as Annexure-D.

9. That recently, another report has been published in the daily Ittefaq on 31.04.2004 under the caption “….”. It is reported that about 20 thousand children, from 6 to 15 years old, work in 35 bidi factories in the Haragach area. The working environment is hazardous and unhealthy and they suffer from different diseases including TB and respiratory problems. The factories are not using modern technology. The government, in spite of earning huge revenue, is not taking any steps. A picture showing children working in unhygienic and unhealthy conditions accompanied the news item.

A copy of the aforesaid report dated 31.01.2004 of the Daily Ittefaq is annexed herewith and marked as Annexure-E.

10. That after perusing newspaper reports the Petitioner No.1 conducted an investigation on 22.01.2004 in Haragach Area relating to the working conditions of the children workers of Bidi factories. The said investigation team visited Maya Bidi Factory, Azia Bidi Factory and Menaj Bidi Factory who are the respondent Nos. 3-5 respectively.

A copy of the investigation report prepared by the petitioner No.1 dated 22.01.2004 is annexed herewith and marked as Annexure-F.

11. That while the investigation team of the petitioner No.1 went to investigate the Maya Bidi Factory, the respondent No.3, they found that in every floor of the 5 storied building there is a hall room but without any windows and ventilation system that causes unhygienic and unhealthy environment in the hall rooms. The lighting of the hall rooms was insufficient. In the 1st floor, workers were filling tobacco powder in paper sticks and most of them were children. In that situation normal breathing was difficult even for the investigators and they were forced to leave the hall room. The investigation team could not colelct photographs of the Bidi factory due to the restriction of the factory authorities who tried to take away the camera by force from the investigation team. 

12. That while the investigation team of the petitioner No.1 went to investigate the Aziz Bidi Factory, the respondent No. 4, they found that a large number of workers were working under the open sky. Most of them were children. In another section of the factory, three tin shed buildings were found where most of the child workers were filling tobacco powder in paper sticks. There were no windows or ventilation system in the said three tin-shed buildings for normal inhalation. Despite such conditions, children were found to be working along with adults. Moreover when the investigation team sought to find out the exact number of children employed by the factory, they found that the factory authorities do not maintain registers of the child labourers. 

13. That the investigation team of the petitioner No.1 at the time of their investigation found that most of the workers of the Menaj Bidi Factory, the respondent No.5, are children and women. Workers were filling tobacco powder in paper sticks in a room without windows or ventilation system. The Factory Manager could not show the register book of the factory workers and in defense argued that the register book was deposited to government office. But he informed that they do not maintain records of children below 18 years.

14. That it is stated that the investigation team found the working conditions of all the bidi factories highly unhealthy and unhygienic. Most of the children engaged in the bidi factories were found to be under nourished, ill tempered and are suffering from various diseases like asthma, TB, Jaundice, bronchitis and skin and eye diseases. About 70% of the workers engaged in Bidi factories are children, but they factory authorities do not maintain register books of the child workers and all workers are shown to be adult in pen and paper.

15. That the petitioners through their lawyer served a registered Notice Demanding Justice on 24.02.2004 to the respondents calling upon them to ensure compliance with the provisions of the Factories Act. 1965 in particular sections 13, 14, 15 and 17, and requested them to intimate compliance to the petitioner within 9:30 am on 05.03.2004, but no information of compliance has been received till now and as such it is clear that justice has been denied to the petitioners. 

A copy of the Demand for Justice Notice dated 24.02.2004 is annexed herewith and marked as Annexure-G.

16. That it is respectfully submitted that the non-performance of constitutional and legal obligations by the respondents to maintain healthy, hygienic and safe working environment constitutes denial of the fundamental right guaranteed under Article 27 of the Constitution of the People's Republic of Bangladesh since the workers, including the children workers, are denied their right of equal protection under the law.

17. That it is further submitted that due to non-performance of Constitutional and legal obligations and by performance acts detrimental to the life, liberty, body and reputation of the workers, including the children workers, the respondents have denied them protection of law and treatment in accordance with law which is a fundamental right guaranteed under Article 31 of the Constitution of the People's Republic of Bangladesh.

18. That it is respectfully submitted that the respondents are not complying with the provisions of section 15 of the Factories Act 1965 as they have not taken any effective measures to prevent accumulation of tobacco dust in the working place and its inhalation by workers.

19. That it is respectfully submitted that the respondents are in violation of sections 14 and 16 of the Factories Act 1965 as they have failed to maintain adequate ventilation by circulation of fresh air in the working place and to maintain temperature to prevent injury to health of the workers.

20. That it is respectfully submitted that the respondents have failed to comply with the provisions of Sec. 17 of the Factory Act 1965 as the factories are so overcrowded that it is injurious to the health of the workers.

21. That it is submitted that as a result of non compliance by the respondent Nos. 3-5 and failure to ensure compliance by the respondent No.2 with the relevant sections of the Factories Act, 1965 a huge number of workers are suffering from various diseases like asthma, TB, Jaundice, bronchitis and skin and eye diseases. 

22. That it is respectfully submitted that the chronic diseases of the workers including children working in the Bidi factories are due to lack of proper existing facilities and these diseases of the children could have been avoided or substantially reduced if proper existing facilities were installed.

23. That it is respectfully submitted that the failure of the respondent No.2 to ensure compliance with the health, hygiene and safety provisions as contained in the Factories Act 1965 is illegal and unwarranted in fact as well as in law. In particular, under the Act, the respondent No.2 is required to ensure such compliance by serving orders on the concerned factories in case of violation of any provision of the Act.

24. That there is no other equally efficacious remedy or forum available to your petitioners except by way of this application.

25. That your petitioners file this application bona fide in public interest.

26. That in the premises set forth above the petitioners beg to file this petition and to move before Your Lordships, in the Public Interest, on the following amongst other

G R O U N D S


I)
For that the failure of the respondent No.2 to ensure the provisions of health and hygiene contained in the Factories Act 1965 constitutes a failure to discharge his statutory duties which he was required by law to do.


II)
For that the respondents have not complied with the provisions of the Factories Act 1965, in particular sections 14, 15, 16 and 17 and they have not taken any effective measures to ensure proper ventilation or to prevent unhealthy dust or overcrowding which they are required by law to do.


III) For that the respondents are required by law to perform their respective duties and obligations in maintaining healthy, hygienic and safe working environment for the workers and as such the failure of the same is volatile of the fundamental rights to equality before the law and right to protection of law guaranteed under Articles 27 and 31 of the Constitution.


IV) For that the respondent Nos. 1-2 are required by law to ensure healthy, hygienic and safe environment for the workers which they have failed to ensure and the same is detrimental to the life, liberty and body of the workers and as such it is violative of the fundamental right to protection of law guaranteed under Article 31 of the Constitution.


V) For that as a result of non compliance by the respondent Nos. 3-5 and failure to ensure compliance by the respondent No.2, of the relevant sections of the Factories Act 1965, a huge number of workers are suffering from various diseases like asthma, TB, Jaundice, bronchitis and skin and eye diseases which is violative of their right to life and as such the respondents have failed to perform their duties which they are required by law to do.


VI) For that the petitioners have no speedy, expedient and equally efficacious remedy other than the remedy herein prayed for and they make this application bona fide in public interest. 

Wherefore it is prayed that your Lordship would be pleased.-

(A) To issue a rule nisi calling upon the respondents to show cause as to why their continuous failure to ensure healthy, hygienic and safe working place, for the workers employed by the Respondent Nos. 3-5, under the provisions of the Factories Act 1965 (in particular sections 14, 15, 16 and 17 of the said Act) should not be declared illegal and unconstitutional as being in violation of fundamental rights guaranteed under Articles 27 and 31 of the Constitution and as to why they should not be directed to discharge their legal duties to ensure compliance with the aforesaid provisions of law by taking  appropriate steps.

(B) To direct the respondents nos. 3, 4 and 5 to provide medical treatment cost to the workers including the children who are suffering from diseases due to their work in the Bidi factories.

(C) After hearing the parties and perusing the cause shown, if any, make the rule absolute.

(D) Pending hearing of the rule, to pass an ad-interim order directing the respondents to ensure compliance with the provisions of law as aforesaid by taking appropriate steps forthwith.  

(E) To award cost of this petition to the petitioners.

(F) To pass such other order or orders as your lordships may deem fit and proper.

And for this act of kindness your petitioner as in duty bound shall every pray. 

A F F I D A V I T

I, Sultana Kamal, Executive Director of Ain o Salish Kendra (ASK) of 26/3, Purana Paltan Line, Police Station- Motijheel, District Dhaka, by age 54, by faith Muslim, by profession advocate and social worker, by nationality Bangladeshi by birth do hereby solemnly affirm and say as follows :

1.
That I am the Executive Director of Petitioner No.1 of this case and conversant with the facts and circumstances of the case and competent to swear this Affidavit.

2.
That the statement made above are true to the best of my knowledge and belief.

Prepared in my office


Advocate







_____________________







             Deponent






The deponent is known to me and 

identified by me.







____________________








    Advocate

Solemnly affirmed before me

by the said deponent this

the...............day of March 2004 at.........

COMMISSIONER OF AFFIDAVIT

SUPREME COURT OF BANGLADESH

HIGH COURT DIVISION, DHAKA.

A F F I D A V I T

I, Ishtiaque Ahmed, Executive Director of Aparajeyo Bangladesh of 2/5 Humayun Road, Police Station- Mohammadpur, District- Dhaka, by age...........by faith Muslim, by profession social worker, by nationality Bangladeshi by birth do hereby solemnly affirm and say as follows: 

1.
That I am the Executive Director of Petitioner No.2 of this case and conversant with the facts and circumstances of the case and competent to swear this Affidavit.

2.
That the statement made above are true to the best of my knowledge and belief.

Prepared in my office


Advocate







_____________________







             Deponent






The deponent is known to me and 

identified by me.







____________________








    Advocate

Solemnly affirmed before me

by the said deponent this

the...............day of March 2004 at.........

COMMISSIONER OF AFFIDAVIT

SUPREME COURT OF BANGLADESH

HIGH COURT DIVISION, DHAKA.

ANNEXURE - 



Annexure..............
as referred to in this annexed application in paragraph ........ of the petition/affidavit solemnly affirmed by the said deponent before me.

COMMISSIONER OF AFFIDAVITS/OATHS

SUPREME COURT OF BANGLADESH

HIGH COURT DIVISION, DHAKA

