Supplementary Memorandum from the Centre for Corporate Accountaiblity to the Select committee on Work and Pensions inquiring into the work of the HSC/E

Following on from our oral evidence - and the oral evidence given by other witnesses -  the CCA would like to take the opportunity to make a further written submission. 

Local Authority Enforcement

1.1 
In its oral evidence, the Local Government Association raised questions about the accuracy of the CCA/UNISON report, "The Safety Lottery" which is a comparison of inspection, investigation and enforcement notice rates amongst over 300 Local Authorities. 

1.2
The LGA stated in its oral evidence to the Committee 

"Already corrections have been made to that report, and I believe we are not accepting that report, and we have not been consulted on it. We believe that mistakes have been made in the report, .....  So, I do not think we are prepared to accept the report. It is not correct."

1.3
The CCA would like to respond to this comment. The report, which was researched and written by the CCA, was based upon an analysis of data provided by the HSE's 'Local Authority Unit'. Each year the HSE asks every local authority to fill up an "annual return". This forms asks questions about the numbers of premises, inspection, investigation, enforcement notices imposed, numbers of inspections and prosecutions. The HSE places this information into a database for its own use - and the data provided to the CCA by the HSE was an extract from this database. 

1.4
Prior to publication, a draft of the CCA/UNISON report was sent by UNISON to the HSE in order to check its accuracy and to obtain some informal comment. The HSE noticed errors in one set of tables and as a result the CCA redid the analysis for that particular section. However, the HSE accepted that the rest of the data in the report accurately reflected their data. Indeed the CCA had been conservative in the way it had used data, so that when there was a ‘zero’ or a ‘one’ in any field, we had initially ignored this data. The HSE gave us an assurance that fields containing  ‘zeros’ or ‘ones’ were correct.

1.5
Immediately after the report's publication, two local authorities, Wakefield District Council and Sandwell Metropolitan District Council contacted the CCA indicating they thought there was an error in the table relating to levels of injuries to members of the public that were investigated. The CCA looked back at the original HSE data and realised that the CCA had wrongly transposed HSE’s data. The report had stated that Wakefield DC had investigated 1 reported injury of a member of the public out of 29 whilst in fact it had investigated 34% of injuries (44 out of 131 reports). In addition we had stated that Sandwell MDC had only investigated 7% of the injuries but in fact it had investigated 50%. 

1.6
These errors were corrected that same day on the CCA's website at: http://www.corporateaccountability.org/LA/Report03/main.htm which contained detailed tables. 

1.7 In late May 2005, we received a call from Ashford Council which was listed in the report as imposing only one notice in relation to its 1,116 visits. We looked back at the report and discovered that there was a spelling mistake and it should have read “Ashfield” not “Ashford”.

1.8
The CCA takes full responsibility for these three errors which certainly should not have been made. But – as we state below - these three errors do not indicate problems with the rest of the data or the report’s analysis

1.9 
The CCA was also subsequently contacted by Lambeth Council which indicated that they had not carried “zero” inspections as our report had indicated. We checked the original data and found that the “zero” result was consistent with the data we had been supplied with, and suggested Lambeth Council contacted the HSE. We understand that they did. In a letter to the Select Committee,  Lambeth Council states that “somewhere between the information leaving here and arriving on the HSE’s database, the data disappeared.” It is our understanding that this is a one-off error – but the Council will need to contact HSE’s Local Authority unit to confirm this.

1.10 
Apart from the above mentioned errors, the CCA has found no further mistakes in the hard copy report or in the detailed tables on the CCA website. 

1.11
We are therefore rather bemused by the LGA's comment that it is "not prepared to accept the report." The CCA would understand a critique which states that the data only covered one year and focused only on certain industries: the CCA is aware of the inevitable limitations of a report which only covers one year and this was acknowledged in the report itself. However the data speaks for itself. In the report, there are huge variations between different local authorities in relation to the level of inspection, investigation and notice enforcement action and this simply has to be accepted by those organisations representing local authorities. For the LGA to state that it does not accept the report is not an acceptable response, given the striking inconsistencies detailed in the report.

1.12 The CCA also notes the Additional Memorandum provided by CoSLA, dated 11 May 2004. We note that unlike the LGA, CoSLA does not challenge the accuracy of the report itself. It should be noted that none of the information provided by CoSLA questions the fact that there is inconsistency between Local Authorities – though it should be noted that Scottish Local Authorities are relatively high performers.

1.13 On a wider question about what issues the CCA report raises, it should be noted that Section 18(4) of the HSAW Act 1974 stated that: 
“it It shall be the duty of every local authority 

(a) to make adequate arrangements for the enforcement within their area of the relevant statutory provisions to the extent that they are by any of those provisions or by regulations under subsection (2) above made responsible for their enforcement; and 

(b) to perform the duty imposed on them by the preceding paragraph and any other functions conferred on them by any of the relevant statutory provisions in accordance with such guidance as the Commission may give them.
 and section 45 (1) states:

“Where, in the case of a local authority who are an enforcing authority, the Commission is of the opinion that an investigation should be made as to whether that local authority have failed to perform any of their enforcement functions the Commission may make a report to the Secretary of State. “

Further sub-sections provide powers to the Secretary of State to remove the local authority from the enforcement of these powers.

1.14 It should be noted that, on the basis of the CCA/UNISON report, certain local authorities ought to be subject to section 45 investigation. However, as far as the CCA understands it, this power has never been used.

1.15 There does not appear to be any explicit duty on the HSE to monitor local authorities and how they enforce health and safety but there is little point in HSC publishing ‘section 18 guidance” unless the use of it by local authorities is monitored and the powers given to the HSC in section (45(1) to seek an investigation into a local authority can only be used if the HSC/W is undertaking monitoring. How this should be done is not clear – but the employment of one person to audit over 400 local authorities seems open to ridicule. The HSC/E point to inter-authority auditing, however this is not a satisfactory alternative to the HSC/E undertaking its own independent monitoring and for this to happen more people need to be employed.

Approach to achieving compliance

2.1
In a question on page 36 Vera Baird suggested that we have not had an opportunity in this country to assess the impact of an educational approach. We would like to add to our response at the time by making the following comments. The HSE have always put resources into raising the awareness of, and providing information and guidance to employers. An example of this is the recent 'Good Health is Good Business' campaign, which ran for five years.

2.2    An educational approach is justified on the basis of a belief that the majority of employers want to protect the health and safety of their workforce, but simply lack the relevant knowledge. However, a number of studies commissioned by the HSE, which have evaluated the impact of campaigns and of different contact techniques on levels of compliance, show that employer awareness and knowledge does not necessarily translate into full or even adequate compliance with regulations. See for instance, Thomson-MTS (1993); Swan et al. (1998); Rakel et al. (1999); Brazabon et al. (2000); Hillage et al. (2001); Lancaster et al. (2001). A number of studies have also found that, whilst organisations may comply with legislation, they will often choose to apply the easiest and/ or the cheapest control methods instead of those that are recommended by guidance or regulations as providing the most effective, and therefore preferable, means of controlling, reducing or eliminating risks. See for instance, Thomson-MTS (1993); Topping et al. (1998); Loughborough University and UMIST (2003.)

2.3
Thus it appears that even when employers are aware of, and have an adequate understanding of health and safety requirements they still do not comply fully or in a way that offers the best protection to workers. Interview data from the UK suggests that this is because compliance with health and safety legislation is contingent upon numerous commercial and organisational factors. For instance, Mayhew and Quinlan (1997) found in the residential building sectors of Australia and Britain that self-employed builders thought that complying with legislation would make them uncompetitive, and that breaches of OHS regulations were directly linked to attempts to minimise costs. Similarly, Thomson-MTS (1993) found that senior management’s attitudes towards hearing conservation "were influenced by overriding concerns with commercial factors: namely productivity, profit and public relations". Whilst one or two senior managers saw hearing conservation as enhancing productivity and/ or firm image, the majority believed that noise control measures would decrease productivity, or that such measures simply represented a cost with no obvious or immediate payback.

2.4
What these findings suggest is that even if the majority of employers believe that they have a moral duty to protect the health and safety of their workforce, this conviction is not strong enough to overcome either the imperatives of profit and production, or the distraction of other competing priorities. It is still, therefore, the case that full or even adequate compliance relies on vigorous inspection and enforcement.

2.5
On this point, we were very surprised by a comment made by the minister in her evidence of 19 May 2004. She stated in her answer to Q 564 (a point repeated elsewhere in her evidence) that: 


"Before we put emphasis on enforcement for health we need to make sure that there is good information and advice out there being given to employers before we then require them to implement it.  "

2.6
This indicates a failure on the part of the minister to understand that the HSE has done exactly this for years, has evaluated it and - and as set out in our written evidence and above - has found it lacking as an enforcement technique. Yet it is this 'advisory' and 'educational' role of the HSE that the Government and the HSC are now prioritising. So Gareth Williams, for the Government, says in answer to question 548 that: 

"in broad terms the advice of the Commission, the Executive, is when they look at the safety environment certainly they believe that the ....... the greatest emphasis should be about advising businesses on how to comply effectively with the current regulations which are already in place."

The Justin McCracken Paper

3.1
In its oral evidence the HSC/E witnesses seemed to argue that there had been no recent shift in HSC’s enforcement strategy. However HSE’s shift in strategy is significant and is clear from the paper, "Regulation, Enforcement, inspection, and What we will do” written by HSE’s Deputy Director General Justin McCracken. We did refer to this paper in our original submission but we think, in light of subsequent evidence that we would highlight this to the Committee. In particular we would also like the Committee to recognise the HSE’s own acknowledgment that its new strategy is not evidence-based. We are attaching the Justin McCracken paper to this Memorandum (appendix one).

3.2
The report states that:


"In terms of the balance of our enforcement we want to put more emphasis on the "educate and influence" aspects of our work and the working in partnership with others (at all levels) who can help achieve the improvement in health and safety performance for which we strive"

3.3
It goes on to state:

 "Encouraging our staff to use their authority and experience more on these activities [i.e "education and influence"] means using a smaller proportion of our total front line resource for the inspection and enforcement aspects of our work"

3.4
It suggests for example that HSE inspectors should be more involved with:

-  
establishing "strategic relationships with other organisation or groups who we can convince that improving health and safety will help them achieve their own objective"

- 
engaging with "the most senior managers to enlist their commitment to achieving continuous improvement in health and safety performance"

- 
encouraging "those at the top of the supply chain ... to use their influence to raise standards further down the chain"

3.5
All of these new intervention strategies are ones which propose that HSE inspectors should be principally involved in ‘conversations’ to encourage individuals to take action. There is no threat of inspectors actually enforcing the law through the imposition of notices or prosecution.

3.6
The HSE paper actually acknowledges that there is no evidence to support this change. It states that these changes simply reflect "a belief " by the HSE that this strategy will improve health and safety. In fact the paper states that at present HSE's evaluation of the effectiveness of the different approach and techniques "is not sufficiently well developed to allow it to be more than [a belief]"

3.7
Whilst stating that inspection, investigation and enforcement will continue to be a 'vital part" of HSE's work, the paper concluded that "this new approach represents a significant shift of emphasis within HSE."

Directors Duties

4.1
The CCA takes issue with the way in which the Minister has summarised the evidence concerning directors’ duties. In answer to question 549, the Minister stated: 

"The Executive consulted widely on this issue. They consulted trades unions, employers, other organisations. They took soundings on the question of directors' responsibilities. Based on that consultation they published their guidance in July 2001. The evidence they have got since the publication of that guidance has shown that directors are giving leadership and direction, that increasingly companies are directing health and safety at board level and that better guidance to companies is what is needed rather than legislation or further regulation. Des Browne was advised by the Commission in January of this year that new legislation was not needed as a result of that and he, therefore, accepted that advice."

4.2
She then went on to say in answer to question 554 that: 

“There is evidence, published research in 2003, a survey covering a sample of 400 organisations drawn from the top 350 companies, and the result of that showed where health and safety is directed at board level, the number of companies where that is happening has risen from 58 per cent to 66 per cent. We are making progress, the message is being heard by companies. So long as we are making progress, the need to further regulate has diminished.

4.3 The CCA would like to make a number of points about this.

• 
The Executive has not consulted at all on the question of whether there should be voluntary guidelines or legal obligations in relation to director duties - which appears to be the Minister's inference. There has only been a consultation on the content of the voluntary guidelines themselves. In fact even though we understand many consultees responded to this limited consultation by saying that the guidelines should actually have the force of law, the HSC did not engage at all with this point. 

• 
the evidence does not suggest that "directors are giving leadership and direction". On the contrary, the HSE has acknowledged that: 

“It is clear from the research that the level of real Board involvement in some cases is fairly superficial – while health and safety may be on board agendas direction and leadership are lacking.” (Health and Safety Commission, 2003: 12).

• 
there is also no evidence that "better guidance to companies is what is needed rather than legislation or further regulation." In fact all the evidence points to quite the opposite - that legal regulation is the key factor in encouraging behaviour change, as is set out in our original evidence.

• 
The minister stated that the result of research "showed where health and safety is directed at board level, the number of companies where that is happening has risen from 58 per cent to 66 per cent." However, whilst the Greenstreet Berman study did show an 8 per cent increase in the number of organisations reporting board level involvement in health and safety between a baseline survey conducted in 2001 and a follow-up survey conducted in 2003, the study also showed that the level of board involvement in relation to some tasks listed actually decreased – by 10 per cent in some cases – between baseline and follow-up surveys. Therefore the study does not paint a picture of straightforward progress.

·  In addition, and as the CCA has argued in it’s written evidence, there are a number of methodological and substantive reasons why the Greenstreet Berman research should not determine whether a voluntary approach to directors’ responsibilities is pursued as an alternative to the imposition of statutory duties.
4.4
It is important to emphasis these points, since the Ministers comments to you were misleading and did not represent the reality of the research. It is our view that the Government can not point to the Greenstreet Berman or other research to support its position. 

Public Safety

5.1
The CCA would like to make a few further comments concerning HSE's policy on public safety.

5.2
HSE’s oral evidence to the Committee was vague on this point. It is important that the Committee recognises that HSC in its own consultation document on its ten year strategy statement said: 

"The strategy also signals our intention to concentrate on activities directly related to work and a determined move away from areas that are better regulated by others or by other means – including civil law."

5.3 In respect of those comments, it is important that the Committee recognises that the HSE has important public safety obligations. It has the responsibility for “making adequate arrangement for the enforcement of” section 3 of the Health and safety at work Act which requires employers to “conduct [their] undertaking in such a way as to ensure, so far as it reasonably practicable that persons not in [their] employment who may be affected thereby are not thereby exposed to risks to their health or safety.”

5.4 Apart from Local Authorities, there is no other body able to enforce section 3 of the Act. HSE’s policy is now not to intervene in those areas where another regulatory body exists (and sometimes even when it does not exist) even if that body has no powers to enforce section 3 of the HASAW act, to impose enforcement notices or to investigate incidents. 

5.5 In answer to question 527, the HSE’s Director General said in his evidence that: 

“We are about health and safety at work and we believe that our skills and expertise are best concentrated on things that are clearly related to work activities. That is why, for example, a death in custody we think is best dealt with by people who deal with the prison authorities rather than ourselves, or clinical judgment, even though it is technically within section three of the Health and Safety at Work Act. We think that is better dealt with by those who have expertise in clinical judgment.”

5.6 There are a number of points to be made about this answer. 

• 
Section 3 is concerned with work-activities but work-activities that affect members of the public and not workers.

• 
a death in custody may be the result of inadequate working practices and training etc of the police, and a police investigation currently only investigates the conduct of the police officers and the issue of manslaughter. Health and Safety failures are not considered by the police and that is why it is important for the HSE to intervene in such matters where appropriate.

• 
a death in hospital may not simply be the result of ‘clinical judgment’ but also about working practices in the hospital and the Commission for Health Improvement do not investigate deaths and do not have powers to impose enforcement notices or to prosecute 

5.7
There are two key concerns that the CCA has about HSE's new policy

• 
It is in breach of its own legislation that requires it to "make adequate arrangements for the enforcement of these duties." In relation to this we are appending a legal opinion from a leading barrister on public law Michael Fordham and John Halford, a specialist solicitor in Public Law from Bindman Solicitors.. In summary, it states that:

(1) “ Can the HSE lawfully restrict its functions in relation to section 3 by means of a policy of this kind ? Our clear view is that it cannot and that the policy is ultra vires. It subverts (indeed reverses) the statutory scheme, circumvents the deliberate deferral mechanisms in the 1974 Act (which do allow responsibility to be shifted from the HSE to other bodies within strict statutory parameters), and abdicates statutory responsibility for the proactive and important duty which HSE is charged with enforcing.

(2) Will the policy lead to unlawful decisions in practice ? In our view, it is extremely likely to have that effect and such decisions will be amenable to legal challenge (including by judicial review). In addition to the problems identified at (2) above which will arise when the HSE refuses to investigate or take enforcement action in reliance on the policy, certain (though not all) cases will also raise questions about state compliance with Article 2 of the European Convention on Human Rights and, in turn, whether the HSE has failed to discharge its duty under section 6 of the Human Rights Act 1998 (‘HRA’) to exercise its functions in a way which ensures such compliance. Where Article 2 is engaged, the Courts will need to take the possibility of a breach into account when construing the 1974 Act under section 3 of the HRA”. 

This opinion, which the CCA received on 11 June 2004 will shortly be sent to the HSE.

 • 
it is leaving enforcement in many cases to either no regulatory body or to a regulatory body with insufficient legislation or powers to engage with the issue in question. 

5.8
HSE's policy in this area, is in our view, focused on saving inspector time. Whilst no doubt this will be to the benefit of worker safety, the HSE appears to have forgotten that it has very important public safety responsibilities that it cannot simply ditch in this manner.

New Inspectors and Resources

6.1
The CCA was alarmed by the answers given by the HSC and HSE witnesses when the committee asked them the question:

"If you had some extra resources, if we were able to magic up some central government resources and make them available to you in addition to what you have to promote your vision in the strategy, what would be the two things that you would spend the money on?"

6.2
Neither Mr Callaghan nor Mr Walker said that they needed new inspectors or needed money for other enforcement work This response then allowed Gareth Williams, speaking for the Government, then to say in response to Q 559:

"if you ask the HSE, as you did, had they more resources, where would they put them, the answer would not be inspectors, it would be around the advice and communication and prevention upfront."


It should be noted that this is contradicted by evidence from Field Operations Directorate. For instance, a paper prepared by John Ewins, Head of FOD, for a Commission meeting on 11 February 2003, states that: “a continuing concern in FOD has been the need to increase the time our inspectors are in contact with duty holders.” and refers to a pilot project “designed to address staffing shortages”

6.3       In relation to the issue of resources and numbers of required inspectors, the CCCA has specifically been asked by the Select Committee to address the level of extra resources and  new inspectors the CCA considers  appropriate for HSE to adequately discharge its duties. In the Centre’s view, the only way that this can be sensibly answered is to consider what activities the HSE should be undertaking but are currently unable or unwilling to undertake because of the funding implications.

6.4
Public Safety: the HSE has itself stated that, at a ‘conservative’ estimate, activities involved in the enforcement of section 3 involve 38 inspector years. HSE’s October 2003 paper
 to the HSC  stated that: 

"HSE’s Field Operations Directorate estimate some 38 staff years annually (excluding work-related road transport) were spent dealing with "public safety" issues and a further 25 staff years for domestic gas safety. This is, however, likely to be an underestimate and includes a significant amount of non-priority reactive topics."

6.5
In the CCA’s view there should be enough inspectors to be able to enforce section 3 issues properly
6.6
Investigation levels: the level of investigation is determined now by HSE’s Incident Selection Criteria – an innovation that was a direct result of the report of the Select Committee on Environment, Transport and Regional Affairs. The criteria however were produced without consultation, and then subsequently revised, on a pilot basis in the North West, and resulted in the  further restriction of the number of reported incidents that were to be investigated. 

6.7 The lack of consultation on the policy in our view is important to note since the HSE have simply not provided any rationalisation explaining why one set of injuries should be investigated but another set of injuries should not. Since the HSE can approximately predict the number of different types of injuries that will be reported year on year, there must be a suspicion that HSE have determined the criteria primarily on the basis of the number of inspectors they have to investigate rather than any other more relevant safety criteria. 

6.8
As our initial written evidence shows, CCA’s research found that in 2000/01 the majority of apparently serious injuries and dangerous occurrences were not investigated. It also shows that the new piloted criteria will result in even more serious injuries not being investigated. 

6.9
In 2000/01 our analysis showed that 20% of major injuries were being investigated and in evidence to the Committee the HSE stated that on average over the last four years, this is now down to 15%
. 

6.10 n answering the question of  what is an appropriate percentage or number of  reported incidents that should be investigated, it is first important to distinguish between different types of reported incident and in particular between ‘Non-Fatal Major Injuries” and “Over-three day injuries” – and a failure to do so can be rather confusing. 

6.11 n his evidence. HSC’s Chairperson said to the Committee  that: “if inspectors only investigated accidents, if that is all they did, they would only investigate 30 per cent of all reported accidents.” This is however rather meaningless since the debate on level of injuries to be investigated has never really touched on over-three day injuries, of which there are over 100,000 each year. 

6.12
It is also important to emphasise the point made in CCA’s original evidence that investigations into major injuries, dangerous occurrences and industrial diseases have important preventative objectives.

6.13
Major Injuries: An injury is only defined as a major injury if it is one of a number of different types of injuries set out in Schedule 1 of the Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 1995. We are setting these out in full as it is important that the Committee recognises the seriousness of many of these injuries. The categories are: 

 • Any fracture, other than to the fingers, thumbs or toes.

 • Any amputation.

 • Dislocation of the shoulder, hip, knee or spine.

 • Loss of sight (whether temporary or permanent).

       • A chemical or hot metal burn to the eye or any penetrating injury to the eye.

 • Any injury resulting from an electric shock or electrical burn (including any electrical burn caused by arcing or arcing products) leading to unconsciousness or requiring resuscitation or admittance to hospital for more than 24 hours.

 • Any other injury—

    - leading to hypothermia, heat-induced illness or to unconsciousness,

    - requiring resuscitation, or

    - requiring admittance to hospital for more than 24 hours.

 • Loss of consciousness caused by asphyxia or by exposure to a harmful substance or biological agent.

 • Either of the following conditions which result from the absorption of any substance by inhalation, ingestion or through the skin—

 

-  acute illness requiring medical treatment; or loss of consciousness.

 • Acute illness which requires medical treatment where there is reason to believe that this resulted from exposure to a biological agent or its toxins or infected material.

6.14
These major injuries can be the result of a number of different causes. In 2001/2, our analysis showed that the level of investigation of these different types of major injury are set out below

	
	Nos Rep
	Nos Inv
	% Inv

	Contact with Electricity
	178
	109
	61%

	Contact with Moving Machinery
	1,577
	943
	60%

	High Fall over 2 metres
	1,384
	815
	59%

	Drowning, Suffocation, Asphyxiation
	75
	44
	59%

	Exposure to Fire
	55
	28
	51%

	Trapped by something collapsing
	141
	71
	50%

	Exposure to an Explosion
	54
	27
	50%

	Struck by Moving Vehicle
	633
	296
	47%

	Contact with Hot Object/Substance
	552
	201
	36%

	Struck by Moving Object
	3,560
	21
	20%

	Injury by Animal
	169
	724
	20%

	Kind of Incident not Known
	59
	33
	17%

	Height of Fall Unknown
	409
	10
	16%

	Low Fall
	2,842
	65
	13%

	Other Kind of Accident
	376
	358
	10%

	Injured with lifting
	1,932
	38
	9%

	Struck Against Object
	952
	166
	8%

	Physical Assault or violence
	658
	79
	6%

	Trip
	6,818
	37
	4%


6.15 e consider Bill Callaghan’s comment to the Committee that “I hope HSE would investigate serious accidents,”
 to be a most peculiar one in the context of the reality of HSE’s levels of investigation – not only in relation to major injuries but also dangerous occurrences (see below) .It is the Centre’s initial view
 that unless there are good reasons, all of the following injuries should be investigated. These have been selected since the hazards that have caused the injury appear to be the most serious, where an investigation would have the most impact upon prevention and where accountability issues would appear to be the most poignant.

Contact with electricity or electrical discharge 

High Fall over 2 metres

Drowning Suffocation, or Asphyxiation 

Exposure to fire

Exposure to an explosion 

Struck by moving vehicle 

Struck by Something collapsing or overturning

Contact with Moving Machinery or Material being machined

In 2000/01, the HSE was investigating 57% of these injuries.

6.16
In addition to these injuries, the following injuries should be investigated, whether or not they fall into the above categories because of their inherent apparent seriousness.

 • Any amputation.

 • Loss of sight (whether temporary or permanent).

      • A chemical or hot metal burn to the eye or any penetrating injury to the eye.

 • Any other injury—

    - leading to hypothermia, heat-induced illness or to unconsciousness,

    - requiring resuscitation, or

    - requiring admittance to hospital for more than 24 hours.

• Loss of consciousness caused by asphyxia or by exposure to a harmful substance or biological agent.

• Either of the following conditions which result from the absorption of any substance by inhalation, ingestion or through the skin—

 

-  acute illness requiring medical treatment; or

 

-  loss of consciousness.

 • Acute illness which requires medical treatment where there is reason to believe that this  resulted from exposure to a biological agent or its toxins or infected material.

6.17
In relation to the other types and kinds of major injuries not included in the list– and all over-three day injuries - the CCA considers that the HSE should have a wider discretion about whether or not to investigate. The HSE must however set out clearly how it will assess whether or not these other injuries should or should not be investigated.

6.18
In the CCA’s view the HSE should therefore have the inspector resources to be able to investigate the categories of  major injuries set out above.

6.19
Dangerous Occurrnces: The list of reportable dangerous occurrences is set out in Schedule 2 of the Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 1995. 

6.20
In 2001/2, the HSE investigated only 31% (1185 of 3,778) reported dangerous occurrences which did not result in an injury/death. The CCA looked at 24 different dangerous occurrences, and the results are set out below in this table
:

	
	Nos Rep
	Nos Inv
	% Inv

	Movement of Quarry Tip
	8
	6
	75%

	Radiation Equipment Failure
	14
	7
	50%

	Diving Equipment Failure
	2
	1
	50%

	Quarry Misfire
	33
	16
	49%

	Building Collapse
	128
	55
	43%

	Diving Breathing Apparatus Failure
	115
	48
	42%

	Failure on Fair Ride
	8
	3
	38%

	Failure of Lifting Machinery
	944
	352
	37%

	Failure of Closed Vessel
	151
	55
	36%

	Plant Explosion or Fire
	224
	78
	35%

	Train Crash
	6
	2
	33%

	Movement of Excavated Slope
	15
	5
	33%

	Scaffold Collapse
	60
	19
	32%

	Failure of Road Tanker with dangerous substances
	25
	8
	32%

	Fire or release of dangerous Substance from Vehicle
	25
	8
	32%

	Contact of Machine with Electricity
	320
	98
	31%

	Incident from use of Explosives
	55
	17
	31%

	Dangerous Substance
	502
	153
	31%

	Release of Biological Agent
	126
	38
	30%

	Failure of Freight Container
	26
	7
	27%

	Fire or Explosion from Short Circuit
	328
	85
	26%

	Explosive Blast Resulting in Injury
	4
	1
	25%

	Flammable Liquid Release
	230
	51
	22%

	Failure of Pipeline
	422
	72
	17%


6.21
Unlike a report of an injury (which may well not be the result of unsafe or illegal conditions) a report of a ‘dangerous occurrence’ – like the collapse of a scaffold or contact with overhead lines – indicates that a situation has in fact arisen which is unsafe and dangerous and most probably a breach of health and safety law. It is the CCA’s view that the HSE should investigate every dangerous occurrence reported to it unless there are good reasons not to.

6.22
In the CCA’s view the HSE should therefore have the inspector resources to be able to investigate all dangerous occurrences.

6.23
Industrial Disease: the list of reported diseases is listed in Schedule 3 of the Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 1995. In 2000/01, the HSE investigated 45% (1069 out of 2,396). The CCA’s analysis of the numbers of different reported diseases are set out below
:

	
	Nos Rep
	Nos Inv
	% Inv

	Hand Arm Vibration
	889
	299
	33.6%

	Occupational Dermatitis
	477
	256
	53.7%

	Inflamed Hand Tendon
	385
	209
	54.3%

	Cramps
	181
	74
	40.9%

	Carpel Tunnel Syndrome
	161
	72
	44.7%

	Occupational Asthma
	93
	52
	55.9%

	Infection
	53
	29
	54.7%

	Beat Elbow
	33
	15
	45.5%

	Beat Knee
	19
	6
	31.6%

	Tuberculosis
	16
	9
	56.3%

	Legionellosis
	14
	10
	71.4%

	Leptospirosis
	12
	7
	58.3%

	Poisoning
	10
	5
	50.0%

	Chrome Ulceration
	10
	4
	40. %

	Mesothelioma
	8
	3
	37.5%

	Hepatitis
	7
	3
	42.9%

	Pneumoconiosis
	6
	1
	16.7%

	Occupational Dermatitis
	5
	2
	40.0%

	Decompress Illness
	4
	4
	100%

	Asbestosis
	4
	3
	75.0%

	Lyme Disease
	3
	1
	33.3%

	Beat Hand
	1
	1
	100%

	Anthrax
	1
	1
	100%

	Chlamydiosis
	1
	1
	100%

	Q Fever
	1
	1
	100%

	Folliculitis
	1
	0
	0%

	Extrinsic Alveolitis
	1
	1
	100%


6.24 The HSE already investigates a relatively high number of reported diseases and HSE needs to begin to put more effort into Occupational Health which it acknowledges to be the ‘Cinderella’ within the system of regulation in Britain.

6.25 In the CCA’s view the HSE should therefore have the inspector resources to be able to investigate all cases of industrial disease reported to it. 
6.26
Inspection Levels: In 2000/01, an average workplace could expect a visit by an HSE inspector once every 20 years, though according to the CCA analysis, this varied from one in ten in the construction industry to one in 36 in the Service Sector.  It is likely that the rate of inspection will have risen since the HSE announced that it was to change the emphasis between investigation and inspections, back to inspections. 

6.27
How often should workplaces be inspected. In order for cars to be legally on the road, they must have an MOT every year, and so it is certainly arguable that a similar level of inspection should take place in relation to work-places. 

6.28 The CCA would argue here that all workplaces in certain hazardous industries (manufacturing, agricultural workplaces, for example) should be inspected at least once a year. In relation to other industries, the CCA would consider that it would be reasonable that all workplaces should be inspected at least once every five years. It should be noted that 88% of respondents, to a telephone survey conducted as part of HSC’s consultation with hard to reach groups, thought that workplaces should be inspected at least once every five years.
 
6.29 In the CCA’s view the HSE should therefore have the inspector resources to be able to undertake this level of inspection
6.30
Investigation time: it is the CCA’s experience that inspectors undertaking investigations into deaths are often involved in the investigation of other deaths or/and major injuries or/and inspections. As a result relatively straightforward investigations into deaths – those that are in the control of the HSE
 - can often take a very long time, sometimes more than one or two years. This is an unreasonable amount of time to expect bereaved families to have to wait particularly when the only reason why the investigation is taking so long is because the inspector is involved in other HSE work. In the Centre’s view, when an investigation has become the responsibility for the HSE, the inspector who is investigating the death should not be given responsibility for any other inspections or investigations unless this will not result in any delay in the death investigation.

6.31  will require the employment of further inspectors. The HSE will have to do an analysis of the delays involved in the investigation of deaths as a result of an HSE inspectors’ other activities and work out how many further inspectors would be required to ensure that inspectors involved with the investigation of deaths can do so without their work being impeded by other HSE inspection/investigation work.

6.32
In the CCA’s view the HSE should therefore have the inspector resources to be able ensure that deaths are investigated in a prompt manner
6.33
Non-Inspector Resources: There are at least two areas where non-inspector HSE resources are required 

• 
Independent Legal Oversight: The HSE itself recommended that there should be independent legal oversight within the HSE and a pilot in London was a great success, However it appears primarily due to lack of resources, the HSE has decided to disband it and not to roll this out to the rest of the HSE. Taking the cost of the Pilot into account, the CCA estimates that to roll this out would cost the HSE, between £5-10 million.

•
Family Liaison Officers: Police Family Liaison officers are involved where deaths are being investigated by the police. But in most cases the police fall out of the equation, and the relationship between the HSE and the family is done by HSE inspectors themselves. This can often by very time consuming and the CCA has suggested to the HSE that it should employ a number of HSE FLO’s to take responsibility for family liason responsibilities that are currently the responsibility of inspectors. 

•    Local Authority Monitoring: As set out above, it is not appropriate for HSE to have only one dedicated person monitoring Local Authorities enforcement performance. 

Annex One: Legal Advice from Michael Fordham and John Halford on public safety issues
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� Response to Question 50,  17 March 2004


� Health and Safety Commission Paper HSC/03/39 ‘The Field Operations Directorate– progress with Revitalising and Plans for remodelling our front-line work’, 11 February 2003


� This can be accessed from this url: http://www.corporateaccountability.org/HSE/pubsafety/reasons.htm


� To see copies of these, see the following url: http://www.corporateaccountability.org/HSE/InvCriteria/Criteria2001.htm


� All CCA figures involving levels of investigation relate to Field Operations Directorate only (not the whole of the HSE). FOD comprises about 90% of the activity of the HSE, however. 


� CCA (2003), Safety Last? The Under Enforcement of Safety Law, Table 22, p.28 (full report)


� Answer to Q.516


� The CCA would like to have an opportunity to hear from the HSE why it is of the view that investigations into this injuries are inappropriate. Timothy Walker in his evidence to you (answer to q. 503) stated that the level of investigation is “approximately right. We would not agree that it is too low a number. Not all accidents will benefit from an HSE investigation and we think we need to concentrate our investigation skills and experience both on those cases that are likely to lead to prosecution or where there is a considerable learning involved, either for that company or for other companies.” This tends to be a stock answer from the HSE and in the CCA’s view unlikely to be based on any substances when the types of injuries and dangerous occurrences which are not investigated.


� CCA (2003), Safety Last? The Under Enforcement of Safety Law, Table 33, p.34 (full report)


� CCA (2003), Safety Last? The Under Enforcement of Safety Law, Table 38, p.37 (full report)


� HSC strategy to 2010 and beyond - consultations with hard to reach groups, HSE research report 197


� I.e ones where the Police are not involved in the investigation





