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Health and Safety at Work etc Act 1974 SECTION 3: ENFORCEMENT

	This OC gives general guidance on the selection, for investigation, of incidents that may have arisen as a result of breaches of section 3 of the Health and Safety at Work etc Act 1974. 


INSTRUCTIONS TO HSE STAFF

1  The purposes of HSWA include protecting people other than those at work from risks to their health and safety arising out of or in connection with the activities of persons at work (s.1 (1)(b) HSWA). Risks include those attributable to "the manner of conducting an undertaking" (s. 1(3) HSWA). The scope of the general duties set out in section 3 HSWA is very broad and the guidance in this document will assist HSE staff in the exercise of discretion when selecting incidents for investigation where a breach of section 3 is suspected.  Paragraphs 9 to15 below give guidance on the scope of section 3.

2  These instructions and the HSC policy on section 3 enforcement complement HSC’s Enforcement Policy Statement (EPS).  The EPS makes clear that HSC expects enforcing authorities to exercise discretion/judgement in deciding when to investigate or what enforcement action may be appropriate, and that such judgements will be in accordance with those principles set out in the Cabinet Office’s Enforcement Concordat on good enforcement practice.  

3  HSE’s arrangements for enforcing section 3 HSWA need to take account of health and safety priorities – most recently set out in HSC’s Strategy for workplace health and safety in Great Britain to 2010 and beyond - whilst continuing to meet the section18 HSWA duty to make adequate arrangements for enforcing the relevant statutory provisions.  

Incident/Complaint Investigation

4  In the areas covered by the guidance listed in Appendix 1, HSE will generally not start to investigate injuries to non-employees, or complaints about risks to non-employees.  However, it may be appropriate to do so where initial enquiries, or information from other sources, indicate that a breach of section 3 HSWA was the probable cause of, or a significant contributory factor to, the injury or risk complained of, and:

· there was or is a high level of risk or

· HSE needs to act/investigate in the interests of justice.

5  In deciding whether the criteria above are met, relevant HSE staff should consider all available and relevant material, including any initial information and material obtained by other relevant investigatory bodies, and make a reasoned judgement, having regard to the considerations set out in paragraph 5 of the HSC policy set out above.  Where, in the event of a death, the decision is not to investigate, the reason for this conclusion should be recorded.  It may also be appropriate to record decisions in the event of certain incidents involving injury; this should be done in accordance with operational instructions.  Because of the Government’s responsibilities under the Human Rights Act 1998 in relation to a death where agents of the state are, or may be involved, HSE like any other authorities involved, may need to exercise its functions in a way that fulfils the requirement of an independent public investigation.

Imminent Danger 

6  Even where the responsibility for addressing risks to non-employees rests with another authority, HSE may nevertheless need to take action to secure control of an immediate risk. This may occur where there is, or is a risk of, serious and imminent danger and: 

· it is not possible for us to contact the other authority in time; or 

· the legislation enforced by the other authority does not provide adequate powers for that authority to take immediate action 

7  In such cases relevant HSE staff should consider taking enforcement action to control the immediate risk, for example by issuing a Prohibition Notice or using their powers under s.25 HSWA. In such circumstances: 

a) a senior officer (normally Band 1 in HSE) should, where possible, be consulted; and

b) agreement should, where possible, be sought from the other authority. Where this is not possible the matter should be referred to that authority as soon as possible afterwards. 

8  Following action to control the immediate risk, relevant HSE staff actions should be limited to checking compliance with any Notice they have issued and to assuring themselves that the other authority has received their advice and acknowledged its responsibility for further action. Relevant HSE staff should also consider whether action is necessary to agree a common approach to any future work of this nature.  

GUIDANCE

Scope and application of section 3 HSWA

9  HSWA section 3 places general duties on employers and the self-employed to conduct their undertakings in such a way as to ensure, so far as is reasonably practicable, that persons other than themselves or their employees are not exposed to risks to their health or safety.

10  For section 3 to apply: 

a) there must be a duty-holder - either an employer or a self-employed person, and 

a) there must be a risk to the health or safety of a person who is not the employee of the duty holder or the self-employed duty holder themselves, and 

b) that risk must arise from the conduct of the duty holder's undertaking. An 'undertaking' means 'enterprise' or 'business'. NB Whether a particular activity is part of the conduct of the undertaking is determined by the facts of each case [R v Associated Octel Co Ltd (1996) 4 All E R 846]. Although not decisive in every case, whether the duty-holder  can exercise control over both the conditions of work and where the activity takes place is very important.

11  HSWA section 3 does not apply to: 

· welfare issues (such as the provision of first aid treatment, toilets or washing facilities); 


· nuisance or amenity issues that have no health or safety implications (such as unpleasant smells arising from work activities); 


· poor workmanship, where trading standards or contractual remedies may exist, unless it has demonstrably compromised health and safety. 


12  Where a work activity has finished we are sometimes asked to intervene - e.g. where people have experienced illness after a building such as a school or private house has been insulated with urea-formaldehyde foam, or where the standard of plumbing or electrical work in domestic premises has been inadequate. Generally, we will not get involved in what may be essentially contractual or civil disputes except in cases where death or serious injury has occurred and initial enquiries, or information from other sources, indicate that a breach of section 3 HSWA was the probable cause or significant contributory factor. In such cases: 

· our established complaint or incident selection criteria should be used to determine if an investigation is required; 


· inspectors should take into account the length of time since the work activity took place. Though it should not of itself deter inspectors from investigating, in practice the longer the time-lapse, the more difficult it can be to collect evidence and the public interest arguments for action, weaken. 


· once a section 3 HSWA investigation is underway, decisions on enforcement should be made in the usual way - i.e. in accordance with HSC's Enforcement Policy Statement and the Enforcement Management Model.

13  Other provisions that place duties in respect of non-employees include regulation 3 of the Management of Health and Safety at Work Regulations 1999, regulation 3 of the Control of Substances Hazardous to Health Regulations 1999, and regulation 4 of the Control of Major Accident Hazards Regulations 1999. 

Liaison with other statutory inspection bodies and enforcing authorities

14  Our principal concern is controlling risks to the health and safety of employees, the self-employed, and the public arising from work activity. This needs to be achieved efficiently, effectively and economically. Our activities should be fair, consistent and responsive to legitimate public concerns.

15  Where another authority has responsibility for legislation that deals with all relevant health and safety risks from a particular incident or complaint, HSE will generally regard compliance with their legislation as satisfying the more general HSWA duties.  If a matter is clearly within the remit of another authority that authority should deal with it and we will not usually need to intervene. In cases that do not meet the criteria set out in paragraph 4 of the HSC’s policy statement on the enforcement of section 3, and where other legislation is more appropriate, it will be sufficient to refer enquirers, complainants, etc to the appropriate authority.  An example is a planning inquiry into the extension of an airport runway where other Departments have overall responsibility for aviation safety, including the planning process.  HSE would not get involved except in relation to its role as statutory consultee in the planning process relating to any nearby hazardous installation. 

Agreements with other regulatory authorities

16  HSE has agreed with a number of other regulatory authorities the approach to be taken when considering action in respect of incidents relevant to certain sectors.  These agreements are set out in Appendices.  The agreements contain much useful information and guidance to support the Section 3 policy, but they should not be used to make decisions as to whether or not to investigate any particular incident.  Such decisions should be made with regard to HSC’s section 3 policy and these instructions.

Further advice 

17  Questions about the enforcement of section 3 HSWA in specific cases should, in HSE, be addressed to the relevant operational Directorate contact.

APPENDIX 1
(para 4) 

PRIORITIES FOR ENFORCEMENT OF SECTION 3 OF THE HEALTH AND SAFETY AT WORK ETC ACT 1974 (s.3 HSWA) - July 2003 (rev Feb 2005)

Priorities for enforcement of section 3 HSWA are set out in HSE's priority programmes and HSE's incident selection criteria. HSE will also give priority to areas where there is a high level of risk involved or in the interests of justice, including those of the injured or bereaved. To enable HSE to meet these priorities, HSE will give less priority to the enforcement of section 3 HSWA in the six areas below. 

(1) Areas regulated by other authorities and legislative regimes
(a) Incidents relating to the clinical judgement, and the training, systems of work etc to deliver those judgements, of doctors, dentists etc 

The Department of Health, and bodies such as the Commission for Health Improvement (CHI) and equivalent bodies in Scotland and Wales, regulates standards of clinical governance, including systems of work, in healthcare. For example, issues such as healthcare associated infection are addressed by CHI and other agencies during visits to healthcare establishments. Similarly, doctors, dentists etc are regulated by other bodies e.g. General Medical Council (GMC) and other legislation applies to cases of clinical misconduct including manslaughter/culpable homicide or offences under the Medical (Professional Performance) Act 1995, under which the GMC operates. 

However, it is intended that HSE will continue to deal with the major non-clinical risks to patients such as trips and falls, scalding, electrical safety etc; and with some aspects of risks that apply to both staff and patients alike, such as some healthcare associated infection precautions. Such incidents are normally reported to HSE under RIDDOR. HSE will also continue to work with other enforcement agencies in areas where the boundary between "clinical risk management" and "health and safety management" may not always be clear.

(b) Road traffic incidents
Road traffic law is enforced by the police and others, e.g. the highways authorities and traffic commissioners. The police will, in most cases take the lead in the investigation of road traffic incidents on the public highway.

There are a small number of road incidents where HSE will lead, for example where work vehicles are engaged in specific work activities on the public highway, and these are detailed in a HSE Operational Minute OM 2003/103.

HSE is currently working with the Police to identify and develop criteria that will allow police officers with responsibility for road traffic incidents to better identify where serious safety management failures have been a significant contributory factor so that HSE's resource can be properly targeted.

(c) Deaths in custody
In England and Wales inquests are held into all deaths in custody. In Scotland, the Procurator Fiscal leads the investigation and this may result in a fatal accident inquiry. Article 2 of the ECHR (set out in Schedule 1 to the Human Rights Act) is considered to require a proper inquiry into every death in custody. In England and Wales, HSE is seeking to clarify who carries out this proper inquiry with the Home Office and Lord Chancellor's Department. 

(d) Passenger aviation health issues
The Department for Transport has recently announced the establishment of an Aviation Health Unit to be established within the auspices of the Civil Aviation Authority (CAA) to deal with aviation health issues affecting both passengers and crew.

HSC also believes that the CAA has the greatest technical and practical expertise and is best placed to effectively regulate occupational health and safety issues affecting both flight and cabin crew, including, if necessary, to enforce any relevant European Directives on HSC/E's behalf. Where necessary, HSE will provide training, advice and support to establish the necessary expertise within CAA.

(e) Inland waterways
There is a range of other bodies that inspect e.g. Maritime and Coastguard Agency, Environment Agency/Scottish Environment Protection Agency, British Waterways, local authorities, etc. The roles and responsibilities of the various organisations with responsibility for safety issues are set out in a Department for Transport report "Inland Water Safety - Final report of scoping study"1.

(f) Large reservoirs
Where reservoirs fall within the definition of "large raised reservoir", HSE accepts that the integrity of the reservoir structure is assured through the provisions of the Reservoirs Act 1975.

The Reservoirs Act 1975 places a duty on local authorities to maintain a register of large raised reservoirs which can contain more than 25 000m3 of water above the natural level of any part of the land adjoining the reservoir. The Secretary of State appoints specialist engineers to panels set up under the Act. Panel Engineers are required to advise the undertakers on any aspect of the behaviour of the reservoir that might affect safety.

(g) Planning matters
Proposals for the development of airports and other civic amenities that may impact on people living in the surrounding areas. HSE will continue to enforce in respect of any construction or civil engineering works taking place and in respect of any major hazard sites subject to planning controls, but will not involve itself in matters subject to local planning authorities or public inquiries2.

(h) Fencing of quarries 
The Mines and Quarries Act 1954 (MQA) s.151 concerns the fencing of all quarries whether in the course of being worked or not. Section 151(2)(c) deems a quarry to be a statutory nuisance under the Environmental Protection Act 1990 if: (1) it is not provided with an efficient and properly maintained barrier so designed and constructed as to prevent any person from accidentally falling into the quarry; and (2) by reason of its accessibility from a highway or place of public resort constitutes a danger to members of the public. MQA s.151 is not a relevant statutory provision under HSWA. However, HSE will continue to enforce Regulation 16 of the Quarries Regulations 1999, concerning the provision and maintenance of barriers, at active quarries. 

(2) Where a public body fails to discharge its statutory duties or where the consequence of its decision-making process is alleged to have resulted in risks arising 
Other specific legislation sets out the requirements on Councils etc as to the performance of their statutory duties including the remedies and penalties (if any) for failure to perform that duty.

We do not think that those responsible for the legislation governing the performance of Councils will have envisaged that HSE might become involved in its subject matter. And nor are they matters in which HSE has any particular expertise.

Any intervention by HSE would be to interfere in matters that fall within the province of another Secretary of State or another devolved administration and those affected by that legislation. Examples include, road gritting, management of social services child protection measures, failure to maintain roads/signage, effective policing, which are the subject of other regulatory regimes.

(3) Buildings and other structures*
In addition to the duty on an employer in respect of their employees, section 4 of the HSWA, and certain health and safety regulations, impose duties for the protection of certain classes of persons in relation to the condition of premises. Where persons outside that protection are exposed to risks arising out of the condition of buildings or other structures, HSE inspectors will not ordinarily consider an investigation save in cases where death or serious injury has occurred and they are provided with a sufficient indication that a breach of section 3 was the probable cause or significant contributory factor. In many cases, local authorities are  particularly well placed to act because of their specific powers under the Building Act etc and equivalent devolved legislation to deal with defective premises, buildings and structures. 

(4) Consumer safety issues*
HSE will not ordinarily investigate cases relating to the safety of consumer goods in cases where Part II of the Consumer Protection Act 1987 provides an adequate penalty. 

(5) Where the risk arises from natural features (unless a work activity is taking place) e.g. cliff edge, lake, river, stream, falling trees, falling rocks (e.g. Cheddar Gorge). 
When people enjoy the countryside or other open spaces they owe a duty to themselves and their dependents to take proper care. Save in special circumstances eg managed landscapes such as parks, it is not desirable that access be restricted or that other measures be taken that diminishes the amenity from fear that an accident may result in prosecution.

(6) Hazardous leisure pursuits e.g. Bungee jumping, water sports, etc 
Responsible risk-taking should be regarded as normal, and we should not discourage members of the public from undertaking certain activities solely on the grounds that there is an element of risk. Excessive paternalism and concern with safety may lead to infringements of personal rights. Those who are competent to judge the risk to themselves should be free to make their own decisions so long as they do not threaten the safety of others. The nature of these pursuits is such that, where there is an accident, a fault on the part of an employer cannot be presumed. 

	1
	A Memorandum of Understanding (see Appendix 3) between HSE, the Maritime and Coastguard Agency (MCA) and Marine Accident Investigation Branch (MAIB) sets out the legislation applicable, accident investigation and enforcement arrangements at the water margin. MAIB has the power to investigate accidents to boats in inland waterways and the people on them. MCA is responsible for enforcing the safety of boats used in navigation, including people on them, and the occupational health and safety of the crew.

	2
	HSE will continue to enforce and provide advice to planning authorities in respect of any developments at or within the vicinity of major hazard sites subject to planning controls.

	* 
	NB - A letter from the Secretary of State to HSC dated 7 October 1975 (the "Foot letter") said we were not responsible for the structural safety of buildings or the safety of products sold to the public and the administration and enforcement of consumer protection legislation.


APPENDIX 2
(Para 4)

HSWA SECTION 3: Operational instructions and information 

	SUBJECT
	OPERATIONAL INSTRUCTIONS AND INFORMATION 

	ADVENTURE ACTIVITIES
	OC 331/5 Adventure Activities Licensing Regs 1996

	AIRBORNE ACTIVITIES - SPORT (INCL. STUNT) PARACHUTING
	OC 801/2 and OC 801/12 Supp 1 Sports parachuting - Liaison with CAA

	AIRBORNE ACTIVITIES - TETHERED PASSENGER BALLOONS
	SIM 5/2000/08 The amusement devices inspection procedures scheme

	BUILDINGS – DANGEROUS STRUCTURES
	OC 404/21 Structural Safety 

OM 2003/101 H&S (Misc Amends) Regs 2002  

	EDUCATION (School visits)
	SIM 7/2002/27 School visits and trips

	ELECTRICAL SAFETY IN DOMESTIC PREMISES
	OC 480/2 (Appendix on enforcement in domestic premises) The Electricity at Work Regs 1989

	ELECTRICITY GENERATION, TRANSMISSION, DISTRIBUTION AND SUPPLY
	OC 482/5 Administrative arrangements between HSE and the Engineering Inspectorate of the Department of Trade and Industry

	FIRE PRECAUTIONS
	OC 217/2Rev Fire legislation and liaison between HSE inspectors and fire authorities

	FOOD PRODUCTS
	OC 255/12  Legionellosis Investigation of outbreaks 

OC 520/18 Food safety legislation

	GAS SAFETY
	OC 440/31 and supps: Enforcement of Gas Safety at Rented Residential Accommodation

	HEALTH AND SOCIAL CARE
	SIM 7/2002/13 Control of infection in hospitals 

SIM 7/2001/38  Scalding risks from hot water in health and social care

SIM 7/2001/37 Burning risks from hot surfaces in health and social care

SIM 7/2002/32 MoU between HSE, LGA and NCSC 

SIM 7/2001/39  Falls from windows in healthcare and in residential homes

	LAND USE PLANNING
	HID Hazardous Installations Manual Section A (hazardous installations and land-use planning)

	LOCAL GOVERNMENT (EXCEPT EDUCATION)
	SIM 7/2000/08  Social services: social inclusion and elective risk

	MOTOR SPORTS
	SIM 05/1999/14 Health and Safety at Motor Sports Events

	PESTICIDES
	OC 301/4 Food and Environment Protection Act 1985 (FEPA): Part III Agency Agreement

	PRIVATE CLUBS
	OC 331/3 HSWA Application to private clubs
SIM 5/2001/26 Passenger carrying miniature railways

	QUARRIES
	OC 681/2 Fencing of quarries

OC 693/6 The Quarries Regulations 1999 (see Regulation 16 – Barriers)

OC 692/2 Quarry Planning Applications (eg para 103 - quarry blasts)

	RESERVOIRS
	OC 847/10 Reservoirs and HSW Act: Inspection Policy

	ROAD SAFETY  AND ROADWORKS
	OM 2003/103 Work-related road traffic incidents: an explanation of circumstances where hse may have a role to play

OC 789/5 Risks to the public from un/loading vehicles on the highway

OC 789/4 Road Traffic type issues. Overlap with other enforcement agencies

	WATER MARGIN (ships, docks, shipyards) & OFFSHORE (incl. (coastal/inland waters)
	OC  780/1 MOU with DoT : Enforcement at the water margin/offshore


APPENDIX 3
(Para 4)

HSWA Section 3: Memorandum of Understandings and Agency Agreements

	SUBJECT
	MOU or AGENCY AGREEMENT

	ADVENTURE ACTIVITIES
	MoU between HSE and Tourism Quality Services Ltd, the adventure activities licensing authority designated under the Activity Centres (Young Persons' Safety) Act 1995

	AIRCRAFT SAFETY (INCL ACTIVITIES OF EMPLOYEES IN FLIGHT) AND  AERODROMES/AIRPORTS
	MoU between the Civil Aviation Authority Safety Regulation Group and HSE - additional annexes being considered

	CARE STANDARDS
	MoU between HSE, Local Government Association and the National Care Standards Commission

MoU between HSE, the Welsh Local Government Association and the Care Standards Inspectorate for Wales

	ELECTRICITY GENERATION, TRANSMISSION, DISTRIBUTION AND SUPPLY
	Memorandum of administrative arrangements between HSE and the Engineering Inspectorate of DTI regarding the enforcement of and advice on overlapping legislation covering electricity generation, transmission, distribution and supply power transmission lines

	ENVIRONMENT
	Overarching MOU between the Environment Agency and HSE provides framework for co-ordination and liaison between HSE and EA/SEPA. Supplementary MoUs cover nuclear licensed sites, regulation of radioactive substances at non-nuclear sites and control of major hazards at COMAH sites.

	FIRE PRECAUTIONS
	MoU between HSE and the Home Office on enforcement responsibilities for regulations 19, 20 and 21 of the Construction (Health, Safety and Welfare) Regulations 1996

	FOOD PRODUCTS AND STANDARDS
	Concordat between the Food Standards Agency and HSE

	GAS SAFETY
	Agency Agreement between Department of the Environment and HSC on Gas Safety (Rights of Entry) Regulations 1996

MoU between HSC/E and Ofgem

	LOCAL GOVERNMENT (EXCEPT EDUCATION)
	MoU between HSE and the Local Authority Associations (LAA), the Local Government Association (LGA) and the Convention of Scottish Local Authorities

	PESTICIDES/BIOCIDAL PRODUCTS
	Agency Agreement under Section 13 (1) (b) of the Health and Safety at Work etc. Act 1974 relating to pesticides/biocidal products

	RAILWAYS
	MoU on Railway Safety between DoT and HSE.

Agency agreement between DoT and HSC regarding railway safety

	ROADWORKS
	Draft MoU between those with responsibilities for the enforcement of safety-related legislation at roadworks

	WATER MARGIN (ships, docks, shipyards) AND OFFSHORE (incl. coastal or inland waters)
	MoU between HSE, MCA , MAIB for enforcement etc. activities at the water margin and offshore








