IN THE MATTER OF SECTIONS 3 AND 18 OF THE HEALTH AND SAFETY AT WORK ACT 1974

____________________________________________

ADVICE

____________________________________________

Introduction

1. We are instructed by the Centre of Corporate Accountability to advise on the legality of a new policy of the Health and Safety Executive (‘HSE’) entitled “OC 130/98 - Health and Safety at Work etc Act 1974 Section 3: Enforcement Priorities”. 

2. The policy seeks to limit the HSE’s role in promoting compliance with the section 3 duty, along with investigating failures to discharge, taking enforcement or intervention action short of prosecution and prosecuting when appropriate. The section 3 duty falls on employers and self employed persons whose undertakings (commercial or otherwise) may represent a health or safety risk to members of the public. Duty holders must take reasonable steps to ensure the public are not exposed to such risks. Subject to certain qualifications, section 18 of the 1974 Act anticipates that the Health and Safety Commission (‘HSC’) will make adequate arrangements to ensure that the section 3 duty is discharged. 

3. Whether the policy is lawful or not raises three broad questions:

(1) Was the policy preceded by adequate consultation ? We have not considered this issue in detail but note that there does not appear to have been any public consultation at all on the policy which is surprising given the HSE’s acknowledgement in internal discussion documents that enforcement of section 3 is a matter of real public concern. There may also be questions about the extent to which the Secretary of State was properly informed of and approved the policy before it was implemented. Such consultation before significant changes in the HSC and HSE’s work is anticipated by section 11(3) of the 1974 Act. 

(2) Can the HSE lawfully restrict its functions in relation to section 3 by means of a policy of this kind ? Our clear view is that it cannot and that the policy is ultra vires. It subverts (indeed reverses) the statutory scheme, circumvents the deliberate deferral mechanisms in the 1974 Act (which do allow responsibility to be shifted from the HSE to other bodies within strict statutory parameters), and abdicates statutory responsibility for the proactive and important duty which HSE is charged with enforcing.

(3) Will the policy lead to unlawful decisions in practice ? In our view, it is extremely likely to have that effect and such decisions will be amenable to legal challenge (including by judicial review). In addition to the problems identified at (2) above which will arise when the HSE refuses to investigate or take enforcement action in reliance on the policy, certain (though not all) cases will also raise questions about state compliance with Article 2 of the European Convention on Human Rights and, in turn, whether the HSE has failed to discharge its duty under section 6 of the Human Rights Act 1998 (‘HRA’) to exercise its functions in a way which ensures such compliance. Where Article 2 is engaged, the Courts will need to take the possibility of a breach into account when construing the 1974 Act under section 3 of the HRA. 

4. Somewhat ironically, amongst the factors which prompted the policy (as discussed in “Health and Safety Commission Paper HSC/01/P200 – Review of HSWA Section 3”) is a concern on the HSE’s part about

[t]he danger of judicial review should adequate arrangements not be in place to deal with the enforcement of section 3 and ensuring public safety is adequately guaranteed.

5. In our view, that very danger has been considerably increased by the policy. Below we shall set out the legislative context, then explain the reasons why we say this. 

The duty to safeguard against risk

6. Section 3 of the 1974 Act reads as follows: 

3. General duties of employers and self-employed to persons other than their employees 

(1) It shall be the duty of every employer to conduct his undertaking in such a way as to ensure, so far as is reasonably practicable, that persons not in his employment who may be affected thereby are not thereby exposed to risks to their health or safety. 

(2) It shall be the duty of every self-employed person to conduct his undertaking in such a way as to ensure, so far as is reasonably practicable, that he and other persons (not being his employees) who may be affected thereby are not thereby exposed to risks to their health or safety. 

(3) In such cases as may be prescribed, it shall be the duty of every employer and every self-employed person, in the prescribed circumstances and in the prescribed manner, to give to persons (not being his employees) who may be affected by the way in which he conducts his undertaking the prescribed information about such aspects of the way in which he conducts his undertaking as might affect their health or safety.

7. There have been a number of modifications to the section 3 duty which apply, for example, in relation to relevant machinery or a relevant safety component for use at work (by the Supply of Machinery (Safety) Regulations 1992, SI 1992/3073, reg 28, Sch 6, para 1) or in relation to subsection 3(2) where activities involve genetic modification (by the Genetically Modified Organisms (Contained Use) Regulations 2000, SI 2000/2831, reg 5(2)). None of these modifications are significant as far as the policy is concerned. What is important is that they were achieved by legislative means, rather than by adoption of a policy. 

8. The legislative intent behind section 3 is also important and (along with the other primary duties found in section 2 to 7) has been discussed by the Courts on more than one occasion. In R v Board of Trustees of Science Museum [1993] 3 All ER 853 the Court of Appeal said this (at page 857): 

It was a central thesis of the [Report of the Committee 1970–72 on Safety and Health at Work chaired by Lord Robens] that the development control powers of local authorities were insufficient to protect members of the public. The report recommended specific statutory controls exercised directly in the interests of public safety. This approach explains the battery of powers in the 1974 Act. Section 18 and following sections provide for the enforcement of ‘the relevant statutory provisions’ which include s 3(1) (see s 53). Section 20 vested inspectors with a wide ranging power to investigate. Sections 21 and 22 created a power to serve improvement and prohibition notices, a failure to comply with such a notice constitutes an offence. These far reaching statutory powers are linked with s 3(1). It is, therefore, clear that the broad purpose of this part of the legislation was preventive. Section 3 must, therefore, not be read in isolation. The powers set out in ss 20, 21 and 22 are an important contextual aid to the construction of s 3(1). 

9. Similar comments were made by the Court of Appeal in Davies v Health and Safety Executive [2002] EWCA Crim 2949 in relation to the burden of proof which falls on a duty holder to demonstrate that all that was ‘reasonably practicable’ has been done to avoid a risk of the kind identified in section 2. The Court held (at para 24 et seq.): 

…the Act is regulatory and its purpose is to protect the health and safety of those affected by the activities referred to in sections 2 to 6. The need for such regulation is amply demonstrated by the statistics with which we have been supplied. These show that fatal injuries reported to the U.K. enforcing authorities by industry are running at an average of about 700 a year and non-fatal major injuries at nearly 200,000 a year. Following a survey in 1995/6 the Office of Statistics put the financial costs of accidents at work in the U.K. at between £14.5 and £18.1 billion. The Act's purpose is therefore both social and economic….


The reversal of the burden of proof takes into account the fact that duty holders are persons who have chosen to engage in work or commercial activity (probably for gain) and are in charge of it. They are not therefore unengaged or disinterested members of the public and in choosing to operate in a regulated sphere of activity they must be taken to have accepted the regulatory controls that go with it. This regulatory regime imposes a continuing duty to ensure a state of affairs, a safety standard. Where the enforcing authority can show that this has not been achieved it is not unjustifiable or unfair to ask the duty holder who has either created or is in control of the risk to show that it was not reasonably practicable for him to have done more than he did to prevent or avoid it.

10. A purposive approach was also taken by the House of Lords in determining what activities amounted to ‘undertakings’: see R v Associated Octel Co Ltd [1996] 4 All ER 846. Their Lordships also set a low threshold for the concept of ‘risk’. A risk will arise where there is the ‘possibility of danger’. When a person is actually injured however, it follows as a matter of evidence that the risk has been established (see para 294 B to C).

11. Section 3 is therefore intended to be a very broad, proactive duty to maintain a ‘safety standard’ in place and the powers conferred on the HSC and HSE (discussed below) are there to ensure that it is discharged in that way. 

Authority to enforce the duty to safeguard against risk

12. Section 3 needs to be read together a number of other important provisions of the 1974 Act. The first is section 18: 

18. Authorities responsible for enforcement of the relevant statutory provisions  

(1) It shall be the duty of the Executive to make adequate arrangements for the enforcement of the relevant statutory provisions except to the extent that some other authority or class of authorities is by any of those provisions or by regulations under subsection (2) below made responsible for their enforcement.  

(2) The Secretary of State may by regulations—  

(a) make local authorities responsible for the enforcement of the relevant statutory provisions to such extent as may be prescribed;

(b) make provision for enabling responsibility for enforcing any of the relevant statutory provisions to be, to such extent as may be determined under the regulations—  

(i) transferred from the Executive to local authorities or from local authorities to the Executive; or
(ii) assigned to the Executive or to local authorities for the purpose of removing any uncertainty as to what are by virtue of this subsection their respective responsibilities for the enforcement of those provisions;  

and any regulations made in pursuance of paragraph (b) above shall include provision for securing that any transfer or assignment effected under the regulations is brought to the notice of persons affected by it.

(3) Any provision made by regulations under the preceding subsection shall have effect subject to any provision made by health and safety regulations . . . in pursuance of section 15(3)(c).

(4) It shall be the duty of every local authority—  

(a) to make adequate arrangements for the enforcement within their area of the relevant statutory provisions to the extent that they are by any of those provisions or by regulations under subsection (2) above made responsible for their enforcement; and

(b) to perform the duty imposed on them by the preceding paragraph and any other functions conferred on them by any of the relevant statutory provisions in accordance with such guidance as the Commission may give them.  

(5) Where any authority other than . . . the Executive or a local authority is by any of the relevant statutory provisions or by regulations under subsection (2) above made responsible for the enforcement of any of those provisions to any extent, it shall be the duty of that authority— 

(a) to make adequate arrangements for the enforcement of those provisions to that extent; and

(b) to perform the duty imposed on the authority by the preceding paragraph and any other functions conferred on the authority by any of the relevant statutory provisions in accordance with such guidance as the Commission may give to the authority.

(6) Nothing in the provisions of this Act or of any regulations made thereunder charging any person in Scotland with the enforcement of any of the relevant statutory provisions shall be construed as authorising that person to institute proceedings for any offence.

(7) In this Part—  

(a) “enforcing authority” means the Executive or any other authority which is by any of the relevant statutory provisions or by regulations under subsection (2) above made responsible for the enforcement of any of those provisions to any extent; and

(b) any reference to an enforcing authority’s field of responsibility is a reference to the field over which that authority’s responsibility for the enforcement of those provisions extends for the time being;

but where by virtue of paragraph (a) of section 13(1) the performance of any function of the Commission or the Executive is delegated to a government department or person, references to the Commission or the Executive (or to an enforcing authority where that authority is the Executive) in any provision of this Part which relates to that function shall, so far as may be necessary to give effect to any agreement under that paragraph, be construed as references to that department or person; and accordingly any reference to the field of responsibility of an enforcing authority shall be construed as a reference to the field over which that department or person for the time being performs such a function.
13. In short, section 18 provides a statutory mechanism which allows the Secretary of State to delineate responsibility for certain investigatory, enforcement and regulatory functions between the HSC and HSE on the one hand and other authorities (including local authorities) on the other. In practice this has been used so that the HSE retains responsibility for industrial premises and local authorities are responsible for commercial ones (though the HSE remains responsible for more serious incidents): see the Health and Safety (Enforcing Authority) Regulations 1998 (SI 1998/494) (‘the 1998 Regulations’). 

14. This is supplemented by section 13(1)(a): 

13. The Commission shall have power 

(a) to make agreements with any government department or other person for that department or person to perform on behalf of the Commission or the Executive (with or without payment) any of the functions of the Commission or, as the case may be, of the Executive. 

15. Thus the Commission and Executive may formally delegate certain functions to other government departments and persons, and such functions may include those of the Executive as an enforcing authority.  

16. Both section 18(1) and section 13(1)(a) are subject to section 18(6) which provides that they are not to be construed as authorising the initiation of criminal proceedings. The authority to do so is found in section 38: 

 38. Proceedings for an offence under any of the relevant statutory provisions shall not, in England and Wales, be instituted except by an inspector or the Environment Agency or by or with the consent of the Director of Public Prosecutions. Prosecutions by inspectors. 

17. This authority cannot be delegated, not even to a solicitor: see R (W H Smith Limited) v Croydon Justices [2001] EHLR 12. 
18. Decisions to institute proceedings should take into account the HSE’s Enforcement Policy Statement, its Enforcement Management Model and the Code for Crown Prosecutors. These policies call for a sophisticated analysis on a case by case basis of when prosecution or lesser measures are appropriate. With the exception of the Code, they are directed exclusively at the HSE. 

Guidance, investigation and enforcement 

19. As the Science Museum and Davies cases make clear, the section 3 duty is, in general, to be enforced by the HSC and the HSE and the battery of powers available elsewhere in the 1974 Act are there to ensure that doing so is practical.

20. Section 11 provides materially: 

11. General functions of the Commission and the Executive  

(1) In addition to the other functions conferred on the Commission by virtue of this Act, but subject to subsection (3) below, it shall be the general duty of the Commission to do such things and make such arrangements as it considers appropriate for the general purposes of this Part . 

(2) It shall be the duty of the Commission . . .—  

(a) to assist and encourage persons concerned with matters relevant to any of the general purposes of this Part to further those purposes;

(b) to make such arrangements as it considers appropriate for the carrying out of research, the publication of the results of research and the provision of training and information in connection with those purposes, and to encourage research and the provision of training and information in that connection by others;

(c) to make such arrangements as it considers appropriate for securing that government departments, employers, employees, organisations representing employers and employees respectively, and other persons concerned with matters relevant to any of those purposes are provided with an information and advisory service and are kept informed of, and adequately advised on, such matters;  

(d) to submit from time to time to the authority having power to make regulations under any of the relevant statutory provisions such proposals as the Commission considers appropriate for the making of regulations under that power.

21. When it comes to inspection, inspectors have wide powers of inquiry (section 20) backed up by a variety of criminal penalties in the event they face  non-co-operation (sections 20(2) and 33(1)). Once again, these powers have been purposively interpreted by the courts: see for example R (Wandsworth LBC) v South Western Magistrate’s Court [2003] EWHC 1158 (Admin). 

22. Inspectors are statutory appointees. Section 19 provides: 

19. Appointment of inspectors

(1) Every enforcing authority may appoint as inspectors (under whatever title it may from time to time determine) such persons having suitable qualifications as it thinks necessary for carrying into effect the relevant statutory provisions within its field of responsibility, and may terminate any appointment made under this section.

(2) Every appointment of a person as an inspector under this section shall be made by an instrument in writing specifying which of the powers conferred on inspectors by the relevant statutory provisions are to be exercisable by the person appointed; and an inspector shall in right of his appointment under this section 

(a) be entitled to exercise only such of those powers as are so specified; and

(b) be entitled to exercise the powers so specified only within the field of responsibility of the authority which appointed him. 

(3) So much of an inspector's instrument of appointment as specifies the powers which he is entitled to exercise may be varied by the enforcing authority which appointed him. 

(4) An inspector shall, if so required when exercising or seeking to exercise any power conferred on him by any of the relevant statutory provisions, produce his instrument of appointment or a duly authenticated copy thereof. 

23. Inspectors also have a wide range of interventionist measures and enforcement powers which at their disposal  when a breach of section 3 is identified. These range from oral warnings, through improvement and prohibition notices (sections 21 and 22), powers to deal with imminent danger (section 25), to criminal prosecutions (section 39). 

The new policy summarised
24. The new policy anticipates that the HSE will continue to enforce section 3 in relation to major nuclear or railways hazards and the like. However, it will take a hands-off approach to any section 3 matter where: 

(1) it considers that undertaking an investigation or embarking on enforcement or interventionist action, or initiating a prosecution could overlap with or duplicate the responsibilities of other regulatory bodies or is subject to another legal regime (as set out in Appendix 1 to the policy); or 

(2) where the risk arises from a ‘natural feature’ of the environment unless a ‘work activity’ is taking place (Appendix 1, para. 5); or 

(3) where the risk  raises out of a ‘hazardous leisure pursuit’ (Appendix 1, para. 6); and

(4) in analogous cases (para. 6).  

25. Broadly, the HSC will address only the most serious risks (para. 5, second bullet point and para. 8), and then only where other bodies do not have regulatory responsibilities. In particular, in each of the four scenarios identified above, the HSE says that the sole circumstances in which it will act are where there is:  

(1) both probable cause that a breach of section 3 has led to a risk or an injury and there is a high level of risk and there is no more appropriate other regulatory body (para. 5); or 

(2) imminent danger and problems of practicality or the scope of the powers of another regulatory body taking action (para. 7). 

26. Last, the HSC will keep out of other regulatory bodies areas and not act proactively, resisting pressure to apply section 3 where other legislation is regarded as ‘appropriate’ and especially will not act to fill gaps as to enforcement powers and criminal sanctions. This last point is significant given that the policy explicitly recognises that many of the other regulatory bodies identified lack its investigatory powers, or have no criminal sanctions at their disposal. 

27. In this context, we also note that: 

(1) at least one of the bodies identified (the Aviation Health Unit) has no regulatory functions; 

(2) some identified bodies can only undertake inspections in relation to the welfare of certain defined classes of members of the public (the Prison’s Inspectorate, for example, is concerned exclusively with the welfare of prisoners); 

(3) others have no or limited responsibility for the actions of employers or self employed persons (the General Medical Council, for example, can only investigate complaints about individual doctors, not systemic problems within a NHS Trust that might expose patients or visitors to risk); 

(4) the nature and scope of the powers of some of the identified bodies is uncertain, or at least was at the time the policy was issued (responsibility for investigating deaths in custody is mentioned in this context); and

(5) there are no other responsible bodies identified in relation to risks arising out of natural features or hazardous leisure pursuits. 

28. It is therefore quite plain that the policy is not directed at areas of overlap where another regulatory body could in practice take equally or more effective action than the HSC or HSE. 

Analysis: the new policy and the 1974 Act  

29. The HSC has a statutory duty (section 11(1) of the 1974 Act) of taking action and making arrangements to protect the public from health and safety risks from those at work (section 1(1)(b)). This duty can be discharged by the HSE subject to the HSC directing it to do so (section 13(4)). The HSC has a further duty (section 18(1)) of arranging for the adequate enforcement of the section 3 duty against employers and self employed persons. The investigatory, intervention and enforcement powers (for example, sections 19, 20, 22, 25 and 38-39) conferred on inspectors are all intended to give effect to the section 3 and 18(1) duties. Inspectors must be properly appointed (under section 19) to exercise any such powers. The section 3 duty is criminal in nature (section 33) and only inspectors or the Environment Agency can prosecute (section 38, section 18(6)) unless the Director of Public Prosecutions consents otherwise. 

30. Crucially, in drafting the 1974 Act Parliament addressed the question of the HSE and the HSC deferring to other regulatory bodies in relation to these duties and functions. 

31. It did so first by making a statutory exception to the section 18 duty (section 18(1)), to the extent that other authorities are made responsible for enforcement by regulations made by the Secretary of State (or under the primary duty itself, but no such provision is made under section 3). Such regulations have been made: see the Health and Safety (Enforcing Authority) Regulations 1998. Parliament made clear that the HSC has no scope for making such regulations itself (section 13(2)). 

32. The alternative means of deferral arise out of the statutory power conferred on the HSC (section 13(1)(a)) to enter into formal agreements with persons under which they will discharge the functions of the HSC or the HSE and will do so acting on behalf of the HSC or HSE. Parliament evidently intended that delegation of this kind could entail the government department or person stepping into HSC or HSE’s shoes as to their enforcement powers: see section 18(7), final para. which refers to the body to whom such powers have been delegated as the ‘enforcing authority’. 

33. When the statutory exception applies, the HSC and HSE are absolved of their statutory duties to the extent permitted by the regulations (section 18 (1) and (2)). 

34. The position is quite different when the section 13(1)(a) power is used. In this scenario, the responsibility for ensuring that the arrangements for enforcement of the section 3 duty are ‘adequate’ begins with the HSC and HSE (section 18 (1) and (2)) and the use of the power would be subject to that duty. Put simply, the HSC or HSE cannot lawfully exercise the power to make arrangements for another body to discharge their section 18(1) duties when such a body cannot (or will not) do so adequately. 

35. It follows that HSC or HSE cannot use the informal means of an adopted policy to defer to other regulatory bodies in the absence of any regulations or a formal section 13(1)(a) agreement. Regulations would be for the Secretary of State to make. Formal agreements would involve HSC or HSE satisfying themselves that their functions could be delegated and discharged by another authority, and would involve dual responsibility and enhanced statutory powers, delegated under the 1974 Act being exercised by the other regulatory bodies in question.

36. To seek to achieve the same result by a policy of restraint, and without the enhanced powers or delegation, or the formal agreement or satisfaction as to adequacy, cuts across the statute and is ultra vires. It is also impermissible in public law terms to act so as to frustrate the purpose for which statutory powers are conferred: see Padfield v Minister of Agriculture, Fisheries & Food [1968] AC 997. Similarly, a public body must not abdicate its statutory duties: cf. R v Secretary of State for the Home Department ex parte Fire Brigades Union [1995] 2 AC 513; or delegate them in an unauthorised manner: see R v Director of Public Prosecutions ex parte Association of First Division Civil Servants (1988) 138 NLJ 158. The policy conflicts head on with these principles. 

37. The consequences are striking in a public safety context where legal proactivity and accountability underpin the Act. HSE’s logic is that even if there are ‘the most serious risks’, or probable cause/high risk of section 3 breach, or imminent danger, or the absence of enforcement/criminal sanctions, nevertheless it will exercise restraint (manifested in inaction and resistance to pressure to act) on the basis that the matter is within another regulatory body’s area. That the HSE should take such a stance is matter of grave concern and public interest. 

38. Further, the key investigation, enforcement and prosecution powers under the 1974 Act are only exercisable by inspectors. It may be possible for the HSC and HSE to delegate their section 19 powers to appoint inspectors using the section 13(1)(a) power. However, this would need to be done under a formal agreement (as above) and inspectors appointed in the proper way by the other regulatory body to which those powers had been delegated. If that does not happen, and no inspectors are appointed, then the investigation and enforcement powers simply cannot be exercised by the other body and prosecution will only be possible with the Director of Public Prosecutions Consent (and in any event impractical without investigatory powers). 

39. Given the relationship between section 3 and inspectors’ powers (highlighted by the Science Museum case), in our view arrangements for the enforcement of section 3 cannot be ‘adequate’ unless inspectors are appointed for that purpose. If the HSC and HSE are to lawfully delegate their functions, then the only officials empowered to exercise them must be appointed. 

Analysis: the new policy and the HRA

40. A separate series of issues arise under the Human Rights Act 1998. Amongst the rights made enforceable by the Act is Article 2 which provides that “[e]veryone’s right to life shall be protected by law”. A person need not die in order for his or her Article 2 rights to be breached. If their life is put seriously at risk, they can also be a victim for the purposes of the ECHR: see Osman v UK (2000) 29 EHRR 245.

41. Deliberate killing by agents of the state represents the paradigm of the conduct which Article 2 is intended to prohibit and neither the HSC or the HSE will have a role in relation to such incidents. However, Article 2 can be engaged when the state refrains from taking appropriate measures to ensure the lives of those for whom it is responsible are preserved: see LBC v United Kingdom (1998) 27 EHRR 212. Such steps will include measures to guard against negligence (whether attributable to individuals or systemic) which threatens the lives of those:

(1) in the public health system (see Calvelli v Italy [2002] ECHR 32967/96; R(Khan) v Secretary of State for Health [2003] EWCA Civ 1129); 

(2) in prison (see Edwards v UK (2002) 35 EHRR 19; R(Amin) v Secretary of State for the Home Department  [2003] 4 All ER 1264); or

(3) who are exposed to risk as a result of environmental factors (LBC v UK (1998) 27 EHRR 212 ), for example because they live in the vicinity of a municipal rubbish tip, the dangers posed by which are known, or ought to be known, to the state authorities (see Oneryildiz v Turkey (Appln 41939/99). 

42. Activities in each of these areas could easily be embraced by the section 3 duty. But HSC and HSE involvement in each is now  subject to the new policy. 

43. When engaged, Article 2 introduces a series of obligations. The most significant in the present context is that to operate and enforce a legal system which protects life, which ensures that the cause of death can be determined and those responsible are held accountable  (see  Calvelli at para. 51). 

44. The section 3 duty and the associated investigatory, intervention, enforcement and prosecution powers can be viewed as part of such a legal system. Whether HSE failure to investigate or prosecute raises an issue under Article 2 will, however, depend on the circumstances. Were some alternative state body taking action to ensure that Article 2 was given effect in practice, the HSE’s refusal to take steps in parallel would not create difficulties since the Article 2 duty falls on the state overall, not on any particular body. Thus in Calvelli the Strasbourg Court observed (at para 50.) that professional regulation could form one of the means by which Article 2 was honoured in the health care context. 

45. However, Oneryildiz vividly demonstrates that the Courts will critically examine the extent to which legal sanctions that are available in theory are used (and usable) in practice. To do otherwise runs the risk that Article 2 will not be “practical or effective”. In Oneryildiz the Strasbourg Court considered a complaint that the state authorities were responsible for the death of thirteen members of the applicants’ families as a result of a methane-gas explosion which had occurred in 1993 in the municipal rubbish tip of Ümraniye in Istanbul. The Court found (at para. 87) that

the administrative authorities knew or ought to have known that the inhabitants of certain slum areas of Ümraniye were faced with a real and immediate risk both to their physical integrity and their lives on account of the deficiencies of the municipal rubbish tip. The authorities failed to remedy those deficiencies and cannot, moreover, be deemed to have done everything that could reasonably be expected of them within the scope of their powers under the regulations in force to prevent those risks materialising.

46. These failures breached Article 2 (para. 121). 

47. It is clear, therefore, that preventative action of the very kind promoted by section 3 should in turn be enforced through the legal system. Absent other bodies to enforce such preventative action in the UK, with the ability to invoke criminal sanctions when appropriate, the primary responsibility for enforcement will remain that of the specific bodies appointed by Parliament for that purpose: the HSC and the HSE. Refusal to enforce or prosecute could therefore, in an appropriate case, breach Article 2. In turn such refusal would not be compatible with the HSC and HSE’s section 6 HRA duties. 

48. Further, this possibility is something a Court would be obliged to take into account when interpreting the 1974 Act to determine whether the HSE and HSC have vires effectively to delegate or abdicate their functions, by means of a policy, in the manner done here and with the consequences described above: under section 3 of the HRA the Court must interpret the 1974 Act in a way which avoids so far as possible any Article 2 incompatibility or default arising.

49. We are, of course willing to clarify or elaborate on any aspect of this advice if it would be helpful to those instructing us. 
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