Mr A O'Malley






12 October 2005

Head of Guidance

Professional Ethics Department

Ipsley Court

Berrington Close

Redditch

Worcestershire

B98 0TD

Dear Mr O’Malley,

RE: draft guidance for solicitors acting for employers on attending employee interviews with HSE following a work related incident

Thank you for sending me the draft guidance to be discussed at the Rules and Ethics Committee on 21 October.

We discovered in early October from the Health and Safety Lawyers Association that this draft guidance was being discussed and would like to make submissions to the Committee regarding the draft.  To this end, please could you circulate this letter and enclosures to the Committee members prior to the meeting and confirm to me that you have done so.

The Centre for Corporate Accountability and the Work Related Death Advice Service

The Centre for Corporate Accountability is a charity concerned with the promotion of worker and public safety. 

It was set up in 1999 as a not-for-profit organisation and received charitable status in August 2004. It was established initially through two substantial grants from the Joseph Rowntree Charitable Trust (JRCT). In addition to JRCT funds, it now receives funds from: the Nuffield Foundation, the Allen Lane Foundation, the Andrew Wainwright Reform Trust, as well as income from subscriptions, membership, training, organisation of conferences, and the provision of research services.

The core work of the organisation is the Work Related Death Advice Service (WRDAS).   We are the only national non-governmental organisation in Britain that provides free, independent and confidential advice and assistance to families bereaved after a work-related death.

We give advice on all kinds of deaths to families of both workers and members of the public who have died where the circumstances raise questions about the working practices of an organisation.  It could be a death on a construction site, in a hospital, in a road-traffic incident or in a care home. We only advise on the criminal law, not the civil law – in particular we assist the family with matters relating to investigation and prosecution arising from the death.  

At any one time, we have in the region of 100 active cases, with clients in England, Wales, Scotland and Northern Ireland.  I have enclosed leaflets giving information on the Service for your information.

The CCA also undertakes research and policy work on the law and public safety issues.

Given our unique role in advising and assisting people bereaved following a work related death, we have a particular interest in this draft guidance.  As you will appreciate, a primary concern of people bereaved in this situation is that there should be a proper and effective investigation into their relative’s death, and that where appropriate an organisation or individuals should be held accountable for the death.  In our work with families over the last six years, we have had cause for concern that the presence of company solicitors in interviews with employees following the incident has had a negative impact on criminal investigations not only by the HSE but other bodies as well.

The CCA view on the draft guidance and the problem it addresses

We welcome the draft guidance, and strongly support the view expressed that it is both inappropriate and a clear conflict of interest for solicitors representing the employer to be present at such interviews.

We know that in at least one case following a death, the presence of an employer’s solicitors did intimidate an employee who failed as a result to give a statement detailing all relevant information to the investigating inspector from the HSE. 

In our view this is likely to be widespread problem, undermining criminal investigations into fatalities.  Such investigations into potential breaches of health and safety law are not only undertaken by HSE but also by local authorities, and this practice may further extend into investigations by other bodies – for example by the Maritime and Coastguard Agency.  We would therefore suggest that the scope of the guidance is expanded to include all criminal investigations following a work related death or injury.
We particularly therefore welcome the reasoning that “this would remove any pressure on the employee to accede to having the employer’s solicitor attend the interview”.  In particular this recognises that if the employer offers the services of the employer’s solicitor, and the employee rejects this, this sends a negative signal to the employer and the employee is put in an impossible situation.  The very making of the offer therefore undermines the criminal investigation taking place, and so such an offer should not be made.
Further, we would note that we have never yet come across a complaint from an interviewee that they either have been or fear they would be put under pressure by investigators.

If, as we understand some employers and their legal representatives argue, employers are concerned about such abuses of their employees, we would suggest that a proper alternative would be for them to provide funds for employees to instruct their own solicitors.  We therefore see no basis for arguing that it is imperative for employer’s solicitors to be present at such interviews to prevent or monitor abuses by investigators.
The final paragraph of the draft guidance states:

"Does this mean that solicitors representing employers have no role to play in these proceedings? No, in principle there is nothing wrong with employer's solicitors advising employees as to their general legal rights and obligations."

We suggest adding the following sentence:

"…though it is important that the employee is made aware that the solicitor is representing the employer and that the employee may wish to obtain independent legal advice".

The consultation process

In addition to the information requested in my email of 11 October, please could you provide us with copies of any documents sent to the Law Society from organisations concerning the adequacy of the initial drafts of the guidance.
In summary, the CCA welcomes this guidance and would urge the Committee to adopt it in full, with the amendments suggested above.  If the Committee has any questions about this letter or would like further details about the CCA or WRDAS please do not hesitate to contact me.

Please confirm that this submission has been circulated to the Committee.  We would also like to receive details of the outcome of the meeting, particularly as it is not open to the public.  Please could you therefore send us copies of the minutes and decision of the Committee as soon as is convenient after the meeting.

I will look forward to hearing from you at your earliest convenience.

Yours sincerely,

David Bergman

Director

Encs: WRDAS leaflets x 20

