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This note expands on issues raised in our evidence to the Select Committee on Environment Transport and the Regions (“Select Committee Evidence”).  Unless otherwise stated, the term "Commission" in this note is used to include both the Executive and the Commission.

SUMMARY

It is our view that the following changes in policy and practice are required:

GENERAL POLICY

• The Commission should incorporate the principle of ‘accountability’ as one of its goals.

• The Commission should clearly distinguish the purposes of an inspection from those of an investigation.

• The Commission should stop using the word ‘accident’ unless necessary and appropriate.

INSPECTION

• The HSC should draft new guidelines to inspectors advising them to make a much greater use of legal notices on detection of breaches of safety law.
INVESTIGATION OF INJURIES/DEATHS

• 
The Commission should establish specialised investigation units.
• 
The Commission should provide specialist investigation training to inspectors and draft an investigation manual based upon best practice.

• The Commission should make clear that in principle it is in favour of investigating all reports of major and other serious injuries and disease.

• 
The Commission should rewrite the set of criteria used to determine which of the many injuries reported should be investigated

• 
The HSE should extend its ‘protocol of liaison’ to deal with the investigation of wider set of offences.
PROSECUTION

• The Commission should substantially revise its written prosecution policy along the lines of the Environment Agency’s policy and guidelines.

• The Commission should ensure that the Executive follows the Code of Crown Prosecutors at all times.

• The HSE should establish regional prosecution offices, linked to the investigation units, employing lawyers responsible for the prosecution of offences.

DIRECTORS

• The Commission should support legal reform that would impose upon directors legal duties relating to safety.

• 
The Commission should devise new policies to ensure that company directors are properly informed of safety failures within their companies.

1.
ACCOUNTABILITY AND HARM

1.1
It is our view that the Commission should redefine its objectives to include the principle of “accountability” as one of its prime goals. At the same time, the Commission needs to change its current view of “harm” and develop policies which recognises that the occurrence of serious injury, disease or death requires an approach distinct from that which is appropriate for the inspection of workplaces. 


Clarifying the Notion of Accountability
1.2
A serious misconception exists within the Commission about the motive and intent of those, like us, who call for more rigorous investigative policies along with an evidence based prosecution policy. The Commission, time and again, both misrepresents our view on these issues  and the nature of the differences between the Commission’s view and our own; so, its own "preventative" policies, on the one hand, are contrasted with our 'retributive' or 'punitive' policies, on the other. 

1.3
This is a misrepresentation for the following reasons:


• it is not 'retribution' but “accountability” that is being sought; that is to say the accountability of companies and their senior officers for criminal offences involving serious harm. This requires that there should be a proper and rigorous investigation into reports of serious injury, deaths and disease and that when where sufficient evidence exists against a company or one of its senior officers, a prosecution should take place for the appropriate offence. The Commission’s use of terms like ‘punitive’ or ‘retributive’ are not only caricatures of the position, but appear to be used to discredit an entirely reasonable approach - an approach which is standard in every other part of the criminal justice system.


• it is, in any case,  not "prevention" or "accountability”. In our view, not only is 'accountability' a proper purpose in itself but it plays a crucial role in achieving ‘prevention’; in fact accountability should be a key element in any preventative approach. This is because

-    the lack of investigations in 90% of cases where a major injury has taken place allows any dangerous or unsafe conditions, that caused the injury, to remain undetected. Lack of investigations is therefore, an obstacle to prevention.

-    our concern about lack of accountability does not mean that we want in any way to reduce preventative inspection work on the part of HSE inspectors. It is not preventative inspections or accountability. Both are crucial.

-    accountability results in prevention. The lack of accountability creates a situation where companies and company directors know that only in the most unlikely circumstances will they be brought to account for any negligent or reckless conduct that has caused a major injury. The lack of accountability means that there is no deterrence.

- the opposite of accountability is not prevention The opposite of accountability is immunity. HSE's current policy - of failing to give proper attention to accountability - provides companies and senior company officers with immunity.


The HSE - a Criminal Justice Agency?
1.4
The Commission has consistently claimed that it does not and cannot act as though it was a criminal justice agency. Yet, given its statutory relationship to the Health and Safety at Work Act 1974, the HSE is in fact one. This is not a matter of choice. HSE's reluctance to accept its legal status may be based upon some confusion about what in fact constitutes such an agency. Being, and acting like, a criminal justice agency does not entail losing discretion, nor does it mean that the HSE cannot work with the 'community' it exists to regulate, nor does it mean that it need act in a ‘retributive’ manner.  For example, police forces do not operate in any of these ways - they routinely exercise discretion, they regularly work with the communities they police, and they do not necessarily act retributively. But what the police do, and what the HSE ought also to do, is to recognise that prevention is furthered by ensuring that potential criminality involving harm is properly investigated and, when evidence of criminality is discovered, suitable enforcement action is instituted. It seems to us that there is no justification, nor statutory basis, for HSE opting out of such a modus operandi.


The Issue of Harm

1.5
The issue of accountability is tied up closely with the question of ‘harm’. The Commission's failure to grasp the significance of the concept of ‘accountability’ is linked with its failure to give sufficient acknowledgement to the significance of 'harm' as  a critical factor in defining how the Executive should respond to a particular event.

1.6
The Commission's view is that:

'Health and safety offences stem from the potential for harm - it is often a matter of chance whether injury, or even death, follows an accident.'
 


This seems to mean the following: What is important is not the harm that has been caused but the underlying breach of health and safety law. The fact that a major injury has taken place, for example, should not require a different approach from the HSE. The injury or a death is simply, an "accidental" consequence of the breach. 

1.7
The problem with this approach is the following:


• in every other part of the criminal justice system, the existence of "harm" is the trigger for a criminal justice response. That is why every:

  -    reported major injury on the road

· report to the Environment Agency of a "significant pollution   


incident"


 is subject to an investigation.


• in relation to many conventional crimes of violence, and indeed road traffic offences, it is a 'chance' event whether the conduct in question results in harm or not; but this does not prevent a proper criminal justice response in relation to them. As one eminent criminal law commentator puts it: the criminal process is full of cases where: 'a person's liability to conviction turns entirely on events which do not affect his danger to society or his moral blameworthiness or innocence, but on events which were outside his control - matters, so far as he is concerned, of chance.'

1.8
In fact, the HSE does treat ‘harm’ differently. In its Supplementary Memorandum to its select committee, the HSE stated that “prosecutions are around 10 times more likely to follow from an investigation than an inspection”.
 However, it appears that this is more happenstance than design. 

1.9
In our view, the Commission’s enforcement policy should explicitly distinguish how inspectors should act when:

(a) breaches of health and safety law are discovered as a result of  


   preventative inspection and 

(b) when a serious injury or death has resulted.

1.10
In summary, the policy  should state that when an inspector undertakes a preventative inspection, and discovers a breach of health and safety law, the most important thing is that death or injury is prevented. Enforcement of the law without prosecution should, in the vast majority of cases, be the most appropriate response. Prosecution may be appropriate when the level of endangerment is great, the breach is serious, the company has failed to comply with an enforcement notice or the company has a consistent bad record. Yet, the absence of harm, means that prosecution should rarely be the norm. [See Section 2 below on the use of Legal Notices] 

1.11
However, when serious injury (and this does not just mean 'non-fatal major injuries' since some 'over three day injuries' can be serious) or death has taken place, along with taking measures to ensure that a similar incident does recur, a criminal justice response is appropriate. An investigation should take place, and a prosecution should occur if there is sufficient evidence. Issues of moral justice and accountability become crucial. Such an approach is in line with the Code of Crown Prosecutors [see Section 4 on Investigations, and Paras 5.7 to 5.13 on the Code].

2.
USE OF THE TERM "ACCIDENT"

2.1
We would like to re-iterate our view (noted in our evidence to the Select Committee
) that  the HSC should stop using, unless absolutely necessary, the use of the word ‘accident’.
 This is for the following reasons


• it is a very ambiguous word. When used it is often unclear to what it is referring. Its use can therefore result in real lack of clarity. For example, in its written evidence to Select Committee the HSE stated that “All fatalities are investigated but overall less than 6% of major accidents reported are investigated.”
 What does the term “major accidents” mean here? Does it mean (a) Major injuries, (b) major injuries and dangerous occurrences or (c) something else? Why does the HSE not simply use the appropriate terms?


• it is a misleading term: the term “accident” gives the impression that the conduct is ‘accidental’ – i.e. is not the fault of anybody and is definitely not the result of a serious crime. The HSE often uses the term ‘accident’ in the same sentence as using words relating to the criminal justice system; in such sentences, the meanings of the words, fight against each other and readers get mixed and confusing messages. For example, in its evidence to  to the Select Committee, the HSE stated, “There is some public expectation that HSE should investigate more accidents, because accidents which are not investigated may result in potential offenders escaping punishment.” (emphasis added). In our view to ensure a consistent message, the Commission should provide guidance to its staff that accurate terms – like incident, major injury or death – should be used.

2.2
In June 1999, the HSE board did agree, “that HSE should be more disciplined internally in its use of accidents, injuries etc – for example in drafting the Annual Report, press releases, guidance, replies to letters, PQs, Commission papers etc. An objective would be to draft the next annual report using the term “accident” when appropriate.” And there may well be progress, but the use of the term ‘accident’ in the select committee evidence indicates that it has much further to go.

3.
PREVENTATIVE INSPECTIONS


Use of Enforcement Notices rather than Oral or Written advice

3.1
It is our view that HSE inspectors should make greater use of improvement and prohibition notices instead of simply providing informal or written advice. In the course of an inspection, when an HSE inspector identifies breaches of health and safety law, it appears to us appropriate and indeed proportionate that the HSE impose either an improvement or prohibition notice.

3.2
This has a number of advantages:


• a company is more likely to abide by a legal notice than informal advice;


• it can be circulated to directors putting them on notice that changes are required [see below paragraphs 6.3 - 6.9]

4.
INVESTIGATIONS OF DEATH, INJURY AND DISEASE

4.1
Many of our concerns about investigations have been set out both in our evidence to the Environment Select committee as well as in the DETR note. There are a number of further points that we would like to raise. It should be noted that our concerns about HSC’s investigation policy should be read along with section 1 above on accountability and harm.


HSC’S Approach to the Need for Investigations

4.2
We are concerned about HSC’s whole approach to the need for investigations - exemplified by the evidence it gave to the Select Committee. When Jenny Bacon was asked about investigation rates by Louise Ellman M.P., she said: "As far as the investigation of accidents is concerned, ideally we would probably like to investigate a few more.” She subsequently said:

“I said I would like to be investigating somewhat more, but I do not think I am talking about something substantially more than about 10%. Where you draw the line is actually arbitrary. You have to look at each and every case on its merits, and that is what we try to so and if it comes out at being more than 6% - good."

4.3
The Commission was being asked a question of principle. It could have answered: 


"We would like a far higher percentage of major injuries to be investigated. We would like to be in the situation - like the Environment Agency which investigates all serious pollution incidents reported to it, or road traffic police which investigates all major injuries on the road - of being able to investigate all major injuries reported. There would be great advantages if we could. However, we are simply unable to do that because we do not have the resources. If the Government wants us to do this, when we need more money."

4.4
Why did the Commission not answer in this manner? In fact the HSE tried to justify the low level of investigation, as being the right level. Jenny Bacon stated: "We do not set out to investigate all accidents, because there is a law of diminishing returns. …" What are those diminishing returns?

4.5
The Centre understands that the question of investigation rates is primarily a resources issue; but why is it not possible for the Commission to state that in principle, it would like the Executive to  be able to investigate all reported major injuries and the more serious of the over-three day injuries.


The Need for Specialised HSE Investigation Units

4.6
In a supplementary note to our written evidence to the Select Committee, we referred to how the structure of the HSE creates  ‘conflicts of interests’ amongst its inspectors. This is because the same person responsible for the inspection of a particular workplace could also be responsible for the investigation of a subsequent death or major injury at that same workplace. 

4.7
This could raise a conflict of interest for the following reason. Any proper investigation into a major injury or death, will, inter alia, consider the extent to which the company and in particular its senior officers had been alerted to the risk in question. The previous enforcement action by the HSE inspector is clearly a key issue; what oral, written and other warnings did the HSE inspector give to the company and to whom? Any possible prosecution case could therefore  hinge on the previous conduct of the HSE inspector itself. In addition, it is possible that a company’s defence might rely on any previous failure of the part of an HSE inspector to warn it that a particular practice was unsafe. 

4.8
In such a situation, it is very problematic for the inspector who was responsible for inspection action prior to the injury or death, to be responsible for subsequent criminal investigations. The inspector could have a ‘selfish’ vested interest in both (a) the extent of the investigation and (b) whether prosecution is proposed. The inspector may know that any proper investigation into the company or any decision to prosecute, could well expose his/her previous lax enforcement action. It is therefore inappropriate that the inspector involved in previous inspections should also  be involved in the investigation of injury or death at the company. The ‘inspecting’ inspector should only be a witness to the question of previous practice and awareness of the company.

4.9
This potential conflict of interest is just one reason why in our view the HSE should establish within itself, on a regional basis, separate ‘investigation units’
. Other reasons are:


• Inspectors currently have to juggle the need to inspect a particular quota of workplaces whilst at the same time trying to conduct investigations into injury and death. The establishment of investigation units will ensure that both inspections and investigations can be undertaken in a more focused and systematic way; 


• Investigation units provide the opportunity to give particular HSE inspectors specialist investigation training. This will ensure that investigations are more thorough and rigorous.


• Inspectors undertaking ‘inspections’  require a totally different mind set and set of skills from those undertaking ‘investigations’. It is preferable that inspectors should not have to shuttle between undertaking inspections and then investigations.

4.10
The rationale for separating out investigations from inspection has already been accepted by the Coastguard and Marine Agency which has a separate investigation unit. In addition, in Australia, in the State of Victoria the Workcover Authority has a Central Investigation Unit with a team of “13 specialist investigators …responsible for investigating serious incidents, and gathering evidence for prosecution.” This is the Model which the HSE should adopt. 

Investigation Training and the Need for an Investigation Manual

4.11
We are concerned that the HSE does not produce an investigation manual and does not give inspectors specialised investigation training. In Victoria, for example, health and safety inspectors were trained by the police in investigation skills. In addition the Central Investigation Unit in Victoria produced an “investigation manual for inspectors to provide guidance and consistency to investigations. The manual sets out the general principles of investigation, a checklist of issues and the content and format in which a brief of evidence is to be prepared.”

4.12
The HSE should:


• establish special training for inspectors involved in investigations;


• draft an investigation manual 


Criteria for which Injuries should be investigated

4.13
We agree with the Select Committee’s view that the Commission should develop a more sophisticated system of criteria to determine which injuries should be investigated. 


Extension of the Protocol of Liaison

4.14
Our view that (a) the operation of the Protocol needs to be reviewed and (b) that it should be extended to deal with other offences, has been dealt with in detail in the DETR note.

5.
THE COMMISSION’S PROSECUTION POLICY

5.1
There are a number of issues here:


• the adequacy of the written policy itself;


• the unlawfulness of the way in which the policy is put into practice;


• the use of inspectors as prosecutors;


The Written Policy

5.2
The inadequacy of HSE's prosecution policy has been set out in detail in the DETR note by contrasting it with that of the Environment Agency's policy. It is our view that the policy needs to be totally revised.

5.3
There is one part of the Environment Agency's policy, we would like to emphasise. The Agency's guidelines makes it clear that any preventative action taken by an inspector (i.e. by imposing a prohibition notice) does not replace the need for a criminal justice response. In fact they should go hand in hand. Section 1, para. 2.7 of the guidelines states:


"Where a criminal offence has also been committed, then in addition to any preventative/ remedial action, one of  the criminal   offence  sanctions  i.e.,  prosecution,   formal caution or warning, must be pursued unless otherwise stated in this guidance". 

5.4
Section 2, para 2.4 further clarifies this:


"In   responding  to  an  offence,  officers  must  consider deploying the most effective protective enforcement response available as well as considering whether prosecution, formal caution or warning is appropriate." [emphasis added]

5.5
The  HSE's  policy  fails to make this  point.  In  fact  it appears   to   suggest  the  opposite;   that   preventative approaches could well be an alternative to criminal  justice approaches.  It  states:  "Enforcing  authorities  must   use discretion  in  deciding whether to initiate a  prosecution. Other approaches to enforcement can often promote health and safety more effectively." This is an outdated approach -  in conflict with the CPS code tests - and should be replaced by the guidance contained in the EA policies.

5.6
The Environment Agency’s Code also identifies the importance of ‘harm’ as a defining event. It is interesting to note that, in 1948, the Factory Inspectorate's Chief Inspectors Instructions stated the following: "Proceedings should as a rule be instituted in any case where death or serious injury has resulted through a breach of the Act. …"


The policy in Practice 
5.7
Our view is that, however inadequate HSE's written policy may or may not be, the HSE's prosecution policy in practice is unlawful.  This is because it does not follow, in practice, the criteria laid down in the CPS Code of Crown Prosecutors. In addition to this – to the extent that HSE's written policy makes anything clear - HSE prosecution practice is in breach of its own policy.

5.8
For clarity, we shall repeat some of the reasoning contained in our evidence to the Select Committee
. HSE's  written policy states that "the decision to prosecute must also take account of the criteria set down in the code for Crown Prosecutors" (emphasis added). This is rather ambiguous - one of the reasons why the policy needs to be totally overhauled. However, it is clear hat the HSE itself sees itself under a duty to abide by the Code. As Mike Cosman stated (when he was HSE's Head of Operations ) "We follow the Code of Crown Prosecutors"
 (emphasis added).

5.9
The  key  aspect of the Code - which the HSE states that  it "follows"  -  is the two tier test. (i) is there  sufficient evidence  to prosecute? and (ii) if the answer to the  first is  affirmative,  are  there  public  interest  reasons  why prosecution  shouldn't  take place. Paragraph  6.2  of  Code states:  "In  cases of any seriousness, a  prosecution  will usually  take place unless there are public interest factors tending  against  prosecution which clearly  outweigh  those tending to in favour"(emphasis added)

5.10
In  fact section 6.5(c) under the title, "some common public interest factors  against  prosecution"  states  that   a prosecution is less likely to be needed if "the loss or harm can be described as minor". This implies that in relation to harm that  is not  minor, it  would  be  expected that prosecution should take place.

5.11
If  the  HSE "followed" the code, one would expect that  the HSE  should  prosecute  whenever  (i)  there  is  sufficient evidence  and  (ii) if  the case involves  major  injury  or death. Yet between 1996-98, the HSE:


•   only  prosecuted a company following 20%  of  deaths


•  only  prosecuted a company following  10%  of  major injuries that it has investigated. (This is 1% of the  total injuries reported)


• did not prosecute a single manager or director in relation  to  ANY of these deaths (over 500) and major injuries (over 47,000).

5.12
What  would be the expected levels of prosecution?  The  HSE published  a  series  of reports in the  late  1980's  which indicate  that  70% of workplace deaths were the  result  of management failure. Whilst the authors of these reports were not looking at issues of criminal culpability  -  so  there can't  be  any  direct  parallel  with  the  expected percentage  of prosecution   -  one  would  imagine  that  the   level   of prosecution should, in light of these reports, be at least  40% of the total. In addition, there is no reason to believe that  the  level of corporate responsibility  would  be  any different in relation to major injuries.

5.13
The  low  levels  of  prosecution - particularly  the  total absence  of  prosecutions against directors  or  managers  - indicate  that  the  HSE does not have an  "evidence  based" prosecution  policy  -  as required by  the  Code  of  Crown Prosecutors.  It  is our view that the  HSE  has  instead  a "resource  based"  prosecution policy; the  HSE  prosecution policy is contingent on the availability of resources.  This is unlawful.

5.14
It is in our view unquestionable that the HSE has a resource based prosecution policy. When HSE has been challenged about its prosecution policy, one of HSE's common responses, has been to state how time consuming - and implicitly how expensive - prosecutions are.

5.15
We would also like to draw your attention to a comment by Marcia Davis, now Head of Operations, Wales and West Region. In a conference paper, she has stated on the subject of "inspector resources" that:

"Serious incidents and breaches occur in an irregular pattern and if inspectors already have an over-full caseload, they cannot take on additional cases, which might otherwise warrant prosecution. Exceptions will always be made for fatal accidents, but short of those there will inevitably be some inconsistency in what is pursued, simply because of resources."

Inspectors as Prosecutors

5.16
It is  our view that there is a serious problem with the current practice in which inspectors are also prosecutors. (see Select Committee Evidence and DETR note). As far as  we know there is no other Government body which allows non-lawyers to prosecute cases. There are two reasons why this practice should be stopped:


• it is a bad use of an HSE inspectors time;


• HSE inspectors are not trained as lawyers.

5.17
Kevin O’Reilly, head of HSE’s Legal Office, has stated that “it is usual for regulatory bodies to combine the functions which are performed elsewhere by the Crown Prosecution Service, the Police, Home Office, forensic science service and probation service. This facilitates the development of a body of substantive law, regulatory practice and prosecution policy which is focused on the ends to be achieved in a particular specialist field.”


This does not however mean that inspectors themselves should both investigate and prosecute.

5.18
In a conference paper, David Rothery, a Principal Inspector, stated that:


"[Resources] is particularly relevant as inspectors conduct their own cases. If it was a case of collecting evidence and handing it over to a legal department then it would be much less of a consideration. Collecting the evidence to bring a case to court is in itself a time consuming matter, but laying informations, arranging witnesses and conducting a case can far outweigh it. If inspectors simply collected the evidence and then passed the paper to a legal section then resources would be less of a consideration."


This is exactly the criticism that we have; inspectors can more fully use their expertise if they were not caught up in the preperation of legal cases - a skill that they are not trained in anyway.

5.19
It is our understanding the HSE is considering having a number of "specialist H&S prosecutors". This does not solve the problem – HSE inspectors should not be prosecuting at all. They should be inspecting or investigating. It is our view that the HSE should adopt the system established by the Environment Agency, in which there is a Chief Prosecutor and a number of offices spread around the country with regional prosecutors.

6.
DIRECTORS

6.1
There are two issues here. 


• the question of legal duties


• the Commission’s policy on alerting company directors to failures in their company


Legal Duties

6.2
The decision on whether legal duties should be imposed upon directors will be made by the Government, not the HSC. However, the HSC clearly has an important role in advising and guiding the Government on this question. In our view - as set out in the DETR note - the need for legal safety duties upon directors is overwhelming. An approach which places legal responsibility firmly (though of course not exclusively) at the door of company directors is entirely consistent with HSE's long-standing exhortations regarding effective safety and health management - i.e. that safety and health must be taken seriously at the very top of any organisation. We would like to see the HSC have a clear and strong position in favour of such a reform and to advise the Government that such a change is necessary. This is not the case at the moment.


Alerting Company Directors to Safety Breaches

6.3
The Commission need to adopt Executive wide procedures relating to the way inspectors alert company directors to failures in their companies. The current practice within Field Operation Division is as follows
:

6.4
• Notices

· in relation to improvement notices: 

"there are no  specific instructions relating to the person within a company upon whom notices should be served, although … the usual practice is for notices to be sent to the firm's registered office addressed to the company Secretary. This  is in line with S.46 of the HSW Act”;

· in relation to prohibition notices: 

"When a prohibition notice is served on a site agent or a person in control of operations, inspectors are under instructions to serve a second notice at the firm's registered office as soon as possible. If a notice is served at a site to a site agent or similar responsible person in the name of the employing or operating firm, inspectors are again under instruction to send a copy of the notice immediately to the  registered office of the firm addressed to the company secretary. In both cases the inspector should inform a senior member of the firm by telephone of the serious situation which has arisen on the site and of the legal implications of the notice.”

"In addition, solicitor's office advises on certain notices, usually where there is a history of non-compliance or extensive resources are required to comply. In such cases, Solicitors Office advice is that a copy should be addressed to a specified appropriate manager or director, as non-compliance is punishable with imprisonment and S.37 of the HSWAct could apply. The same advice is given to trainee inspectors attending legal training."

6.5
• Prosecutions

 "If an inspector decides to submit a report recommending prosecution, then part of that report should include a report [of] an interview with the employer or his /her agent in order to give them an opportunity of offering an explanation of the circumstances which led to the alleged offence.

"…. In the construction sector, it had been custom and practice to write to either the Managing Director, another Director with relevant responsibility for the area of the offence, or the Company Secretary to invite them in for the above interview. However, this may not be the practice across HSE. The procedures followed with depend on a number of factor including the size and the nature of the firm."

6.6
Apart from what is quoted above:

"there are no other guidelines relating to the communication of enforcement notices/prosecution decisions to directors of companies or directors of parent or holding companies. These matters are left to the discretion of inspectors and their managers on the circumstances of the particular case."

6.7
In our view it is extremely important that the HSE has a written policy - applicable to all inspectorates – which requires HSE inspectors to systematically inform company directors about breaches of health and safety law/dangerous conditions in their company. The reason for this is as follows:


• it specifically brings safety issues to the attention of company directors. It makes safety a boardroom issue – which is particularly important when there are no clear legal duties relating to safety;


• it means that company directors would not be able to deny that they were unaware about particular dangers or safety problems in their company. It puts them on notice that they must ensure that changes are made;


• it will make it easier for investigating authorities to assess the level of awareness of company directors and, in light of their awareness, what actions they have taken to put things right. It will assist in determining whether there has been any negligence or recklessness on their part

6.8
We would propose that a written policy should include the following:


• all letters of advice to a company should be copied to ALL company directors (or a nominated director) with a note indicating that they can be prosecuted under section 37 of the HASAWA, for neglect, consent or connivance,


• when an inspector imposes an improvement or prohibition notice, it should send a copy of the notice to ALL directors (or a nominated director),


• Prior to a prosecution, HSE inspectors should organise a meeting with an appropriate director and managing director of the company about to be prosecuted

6.9
There also needs to be greater consideration by the Commission about how to ensure that directors of parent companies are also informed of health and safety breaches of their subsidiary companies

� See Parkes B. (1996) ‘One for All and All for One: Reforming Manslaughter Law’, Health and Safety Bulletin, October 1996


� Sir john Smith, 'The Element of Chance in Criminal Liability' (1971) Criminal Law Review, p.63.


� See Annex A, “Enforcement of Health and Safety Law in Great Britain, para 28


� Supplementary Memorandum  (HSE 20(a)) in Minutes of Evidence


� Prior to the establishment of the Centre, this issue was raised by David Bergman with Richard Clifton. As a result, Richard Clifton, produced a paper for the HSC. This issue was also raised in our evidence to the Select Committee.


� Para 51 of evidence


� Not a new idea. See “The Perfect Crime? How Companies Escape Prosecution for Manslaughter” (West Midland Health and Safety Advice Centre, 1994)


� Paper by Richard Johnstone, “Occupational Health and Safety Prosecution in Australia: Past Practices and Future Strategies”, Conference on ‘Prosecution by Regulatory Authorities’, Oriel College, Oxford, 23/24 September 1998


� Paper by David Eves, "Prosecution The Ultimate Sanction?" Conference on ‘Prosecution by Regulatory Authorities’, Oriel College, Oxford, 23/24 September 1998


� Supplementary Memorandum (HSE20(b))


� Paper by Mike Cosman “The Prosecution Process – The Case for the Prosecution: Policy v Prejudice", Conference on ‘Prosecution by Regulatory Authorities’, Oriel College, Oxford, 23/24 September 1998


� “The Prosecution Process – The Manager’s Perspective”, Conference on ‘Prosecution by Regulatory Authorities’, Oriel College, Oxford, 23/24 September 1998


� “Enforcing Health and Safety Law – the Lawyers Contribution”, Conference on ‘Prosecution by Regulatory Authorities’, Oriel College, Oxford, 23/24 September 1998


� “Prosecution Policy Making. A Field Inspector’s Perspective”, Conference on ‘Prosecution by Regulatory Authorities’, Oriel College, Oxford, 23/24 September 1998


� Extracted from letter from Richard Clifton, head of HSE's Research Unit to David Bergman, 10 March 1999





