Indictment against Transco PLC

TRANSCO PLC, a Company incorporated under the Companies Acts with Registration Number 2006000, having its registered office at 1-3 The Strand, London formerly known as British Gas plc, as BG plc [sometime trading as Transco] and as BG Transco plc.,

having or having had places of business at 31 Homer Street, Solihull, West Midlands; 100 Thames Valley Park Drive, Reading; Brick Kiln Street, Coventry Road, Hinckley, Leicestershire; 59 Bryanston Street, Marble Arch, London; 326 High Holborn, London; Incholm House, West Shore Road, Granton, Edinburgh; Kilbirnie Street, Glasgow; Bothwell Road, Uddingston and elsewhere in the United Kingdom

You are Indicted at the instance of The Right Honourable COLIN DAVID BOYD, Queen’s Counsel, Her Majesty’s Advocate, and the charge against you is that

• 
between 24th August 1986 and the 22nd December 1999, both dates inclusive [hereinafter referred to as “the period of time”], at said premises in the United Kingdom, at Carlisle Road, Larkhall and elsewhere within the United Kingdom,

• 
being a public gas transporter under the Gas Act 1986, as amended, and having  duties and responsibilities in terms of said Act and the Licence granted thereunder with respect to the development and maintenance of a safe system of transmission and distribution of gas through pipes for use in, inter alia, domestic premises;

• 
knowing throughout said period of time of the risks of personal injury, explosion, fire and other dangers arising from the leakage and subsequent migration of gas as a result of the corrosion of ductile iron pipes used for the distribution of gas at intermediate or medium pressure;

• 
knowing, as a result of investigation and enquiry into incidents such as explosions at Clarkston Toll, Glasgow on 21st October 1971, at Warrington on 3rd November 1988, at Ilkeston on 8th July 1995 and elsewhere in the United Kingdom of the risk to human life from explosion and fire as a result of the leakage of gas from said distribution pipes;

• 
knowing, in particular, of the risk of personal injury and death from explosion as a result of gas leaking from distribution pipes, migrating under the ground, and accumulating to form an explosive mixture in voids underneath buildings and, in particular, domestic premises;

• 
knowing that said risks were increased when intermediate or medium pressure distribution main supply pipes were located near to said buildings; and that said risks increased as the pipelines aged; and

• 
being aware over the said period of time of the need to address said risks in an effective manner through the management of safety, risk assessment and an adequate and co-coordinated safety strategy  in relation to the use, continued use and replacement of ductile iron pipes,

YOU TRANSCO PLC DID, over the said period of time

• 
through a number of engineering and other management committees and posts established within your organisation to take decisions on all issues relating to the safe transportation and distribution of gas through pipes and, in particular, the safe distribution of gas through medium pressure ductile iron pipes, namely, [1] the Production and Supply Policy Committee (the “PSPC”) and District Engineering Committee (the “DEC”), [2] the Engineering Committee (the “ENC”) and the Engineering Operations Group (the “EOG”), [3] the Transco Management Team (the “TMT”), [4] The Director, Transportation Services  [5], the Director, Transportation Operations, and [6] the Director Licence To Operate and Transco Engineering Policy [“EP”]

• 
in the face of said risks of which you were aware  and which should have been guarded against, and with a complete and utter disregard for the safety of the public and, in particular for the safety of Andrew Findlay, Janette Findlay, Stacey Findlay and Daryl Findlay, the occupants on 22nd December 1999 of the house at 42, Carlisle Road, Larkhall,

• 
fail to devise, institute, implement or maintain any adequate or effective safety policy or strategy for the use, maintenance, inspection, repair or replacement of ductile iron pipes in that 

[I.]  (i) 
you failed to devise, institute or maintain any accurate or adequate recording system in respect of gas distribution pipes owned and operated by you as a result of which you did not have full or accurate records, and your recording systems contained incomplete, inaccurate and inconsistent information about gas distribution pipes in respect of  their age, material, location, maintenance record and escape history;

(ii) 
you failed to devise, institute, maintain or implement any proper procedures or system for instructing  your employees and others engaged on your behalf in procedures for compiling, revising, checking, correcting, amending and up-dating records of gas distribution pipes;

(iii ) 
you failed to institute any adequate system for compiling, collecting and collating all information in respect of ductile iron gas distribution pipes owned and operated by you in that said pipes were not clearly included in the reporting requirements for “Gas in Building” statistics, you had no system for the retention of maintenance records in respect of said pipes, and you had no system to ensure that necessary inspection to confirm the information held and acted upon by you was correct;

(iv) 
you failed to devise, institute or maintain any system for controlling, monitoring checking or reviewing the information obtained or recorded on your behalf in your information recording computer programmes such as the MINE computer system operated by you until 1999, the STORMS and TEAR computer system operated by you thereafter, the PEGASUS recording system or the DIGITAL RECORDS SYSTEM [“DRS”] used by your employees in respect of said gas distribution pipes, with the consequence that information was compiled without verification, that information was recorded against a wrong section of pipe, that accurate knowledge and information held by your employees was not incorporated into said records and that errors on one database were transferred to other databases.

(v) 
you failed to institute or maintain any adequate system for the auditing of information recorded by you in respect of gas distribution pipes as a result of which your records continually contained inaccurate, misleading, incomplete and inconsistent information on gas distribution pipes in respect of their age, location, material, maintenance record and gas escape history;

with the consequence that  in respect of the 10 inch medium pressure ductile iron main distribution pipe which was laid in 1973 from Caledonian Road to Canderside Toll, Larkhall aforesaid [herein referred to as “the main”] and which, from about 1991 passed through the garden ground of number 42, Carlisle Road there, the information held on your recording systems was inaccurate, incomplete, and contained inconsistencies, and, in particular

(a) on 22nd December 1999 and for a number of years earlier, your records stated, inaccurately, that said main was 250mm and that 15 out of 19 sections were composed of polyethylene and not ductile iron;

(b)  during the period of time last mentioned, said records stated that some sections of the main were laid in 1984/1985 and others laid in 1994/1995, whereas the complete main had been laid in 1973; 

(c) there was no record of the connection made in or about 1991 from said medium pressure main, of the installing of a low pressure main or of any connection to the house at number 42 aforesaid against the record for said main;

(d) said records were not amended in 1991 or subsequently to reflect any change in the hazard classification of said main despite its proximity to dwelling houses;

(e)  in 1994, the escape history and maintenance record of said main was deleted from the MINE computer records and all other maintenance records prior to 1994 were disposed of;

(f) some work carried out on said main from 1994 had not been incorporated into the said computer record; and

(g) an inquiry initiated in  June 1998 to confirm the nature of the material of the said main by trial hole inspection with a view to complete replacement was not entered into the said records;

AND

II.    • knowing, by 1988, that ductile iron could fail and allow gas to escape as a result of through wall graphitic corrosion when laid in certain soil types within 10 years of its being laid;

• being aware of the risks of personal injury and death from escapes of gas from ductile iron main distribution pipes as a result of incidents concerning your distribution pipelines at Whitworth in 1986, Western Super Mare  in 1987, Rochdale in 1987, Warrington in 1988 and subsequently at Ilkeston on 8th July 1995, Elland, Leeds on 30th June 1998 and Runcorn in 1998,

• having, by 1989, decided to restrict the future use of ductile iron as a means of transporting and distributing gas and having determined there was a need to assess and address pro-actively the risks associated with ductile iron, in particular medium pressure distribution main pipes, and thereafter to devise and implement an appropriate management safety policy, whether by a points scheme for priority replacement or otherwise,

(i) you had, by 22nd December 1999, failed so to do;

(ii) during the said period of time between 24 August 1986 and 22nd December 1999, you continued to attempt to operate a practice of “condition replacement” of ductile iron pipes when that term was not clearly defined by you, was not uniformly understood by your employees, and was based on incomplete, inaccurate and inadequate records;

(iii) you did not have a consistent or adequate policy for leakage surveys of ductile iron mains in that General Mains Distribution Surveys [“GDMS”] were discontinued by you in 1995, you included medium pressure ductile iron mains in “trigger” surveys only for the two years from 1995 to 1997 and thereafter had no policy to survey the safety of said mains;

(iv) you had incomplete and inadequate records of ductile iron mains that had been abandoned or replaced;

(v) you had no system for collating, analysing or  taking action on repeated reports of gas escapes from mains when your employees were unable to locate a leak;

(vi) you had no system or other means of  assessing, evaluating or estimating the nature of soils in which ductile iron pipes were laid or the likely rate of corrosion of said pipes;

(vii) you did not adequately monitor the repair or replacement of ductile iron mains, did not compile any records in relation to the replacement of ductile iron pipes in 1995 or 1996, and decreased the replacement of said mains as they aged rather than increased it; and 

(viii) you had no proper or adequate auditing system in respect of the maintenance or maintenance records for said mains.

with the consequence that, in respect of the said main from Caledonian Road to Canderside Toll and passing along Carlisle Road, Larkhall, 

YOU, the said TRANSCO plc

(a) failed to carry out an encroachment survey in or about 1991 and did not then or thereafter classify said main as a hazard or a priority for replacement;

(b) failed to carry out any GDMS or “trigger” survey on said main at any time;

(c) did not, when a service connection was taken in or about 1991 from said main to the said house at number 42 Carlisle Road aforesaid, divert, replace or seek to protect said main;

(d) did not at said point in time take any steps to determine the nature of the soil in which said main was laid, the extent of corrosion that had occurred or the likely rate of corrosion;

(e)  failed to fully and properly investigate and analyse your computer records which, albeit inaccurate, bore to show that said main had leaked on 27 separate occasions between 1988 and December 1999, three of which leaks were recorded as having occurred in a section of main located outside number 42 Carlisle Road, Larkhall, and that escapes of gas from said main in Carlisle Road had been reported by members of the public on at least 13 separate occasions between July 1988 and December 1999;

(f) did not have a full and accurate record for said main nor a complete escape history;

(g) had ignored and not pursued an inquiry initiated in June 1998 to confirm the nature of the said main by trial hole inspection with a view to its complete replacement; and

(h) by 22nd December 1999 had failed to replace said main outside number 42 Carlisle Road aforesaid

in consequence of all of which, in December 1999, the said medium pressure 10 inch ductile iron main was used and operated by you to distribute gas to the said houses in Carlisle Road and elsewhere in Larkhall when it was extensively corroded,  not in good repair or working order and leaking, and, on 22nd December 1999, quantities of gas which had escaped from said medium pressure main, migrated under the ground and entered the under floor void forming the foundations of the house at number 42 there, accumulated to form an explosive gas cloud, ignited and exploded, as a result of which said house at number 42 was completely destroyed, adjoining properties were damaged and the said Andrew Findlay, then aged 34 years, Janette Findlay, then aged 37 years, Stacey Findlay, then aged 13 years and Daryl Findlay, then aged 11 years, received injuries from which they died then and there, and you did kill them.

OR, ALTERNATIVELY

Between 24th August 1986 and 22nd December 1999, both dates inclusive, (hereinafter referred to as “the  period of time”) at your business premises hereinbefore referred to, at Carlisle Road, Larkhall and elsewhere in the United Kingdom,

being an employer and having a duty in terms of  section 3 of the Health and Safety at Work Act 1974 and section 18 of the Gas Act 1986  to conduct your undertaking as a public gas  transporter (under the said Gas Act, as amended and the Licence granted thereunder), in such a way as to ensure, so far as it was reasonably practicable, that persons who were not in your employment but who may be affected thereby  were not exposed to risks to their health or safety and, in particular that members of the public were not exposed to risks of personal injury or death from fire, explosions or other dangers arising from the distribution of gas through pipes or from the use of gas supplied through pipes,

YOU, TRANSCO PLC did fail so to do in that, over the said period of time, you did 

fail to devise, institute, implement or maintain any adequate or effective safety policy or strategy for the use, maintenance, inspection, repair or replacement of ductile iron pipes and, in particular –

[I.]    (i)      you failed to devise, institute or maintain any accurate or adequate recording system in respect of gas distribution pipes owned and operated by you as a result of which you did not have full or accurate records and your recording systems contained incomplete, inaccurate and inconsistent information about gas distribution pipes in respect of  their age, material, location, maintenance record and escape history;

(ii) 
you failed to devise, institute, maintain or implement any proper procedures or system for instructing your employees and others engaged on your behalf in procedures for compiling, revising, checking, correcting, amending and up-dating records of gas distribution pipes;

(iii ) 
you failed to institute any adequate system for compiling, collecting and collating all information in respect of ductile iron gas distribution pipes owned and operated by you in that said pipes were not clearly included in the reporting requirements for “Gas in Building” statistics, you had no system for the retention of maintenance records in respect of said pipes and you had no system to ensure that necessary inspection to confirm the information held and acted upon by you was correct;

(iv) 
you failed to devise, institute or maintain any system for controlling, monitoring, checking or reviewing  the information obtained and recorded on your behalf in your information recording computer programmes such as the MINE computer system operated by you until 1999, the STORMS and TEAR computer system operated by you thereafter, the PEGASUS recording system or the DIGITAL RECORDS SYSTEM [“DRS”] used by your employees in respect of said gas distribution pipes, with the consequence that information was compiled without verification, that information was recorded against a wrong section of pipe, that accurate knowledge and information held by your employees was not incorporated in to said records and that errors on one database were transferred to other databases.

(v) 
you failed to institute or maintain any adequate system for the auditing of information recorded by you in respect of gas distribution mains as a result of which your records continually contained inaccurate, misleading, incomplete and inconsistent information on gas distribution pipes in respect of their age, location, material, maintenance record and gas escape history;

with the consequence that  in respect of the 10 inch medium pressure ductile iron distribution main which was laid in 1973 from Caledonian Road to Canderside Toll, Larkhall aforesaid [herein referred to as “the main”] and which, from about 1991 passed through the garden ground of number 42, Carlisle Road there, the information held on your recording systems was inaccurate, incomplete, and contained inconsistencies, and, in particular, 

(a) on 22nd December 1999 and for a number of years earlier, your records stated, inaccurately, that said main was 250mm and that 15 out of 19 sections were composed of polyethylene and not ductile iron;

(b)  during the period of time last mentioned, said records stated that some sections of said main were laid in 1984/1985 and others laid in 1994/1995, whereas the complete main had been laid in 1973; 

(c) there was no record of the connection made in or about 1991 from said medium pressure main, of the installing of a low pressure main or of any connection to the house at number 42 aforesaid against the record for said main;

(d) said records were not amended in 1991 or subsequently to reflect any change in the hazard classification of said main despite its proximity to dwelling houses;

(e)  in 1994, the escape history and maintenance record of said main was deleted from the MINE computer records and all other maintenance records prior to 1994 were disposed of;

(f) some work carried out on said main from 1994 had not been incorporated into the said computer record; and

(g) an inquiry initiated in June 1998 to confirm the nature of the material of the said main by trial hole inspection with a view to complete replacement was not entered into said records;

AND

II.        • Knowing, by 1988, that ductile iron could fail and allow gas to escape as a result of through wall graphitic corrosion when laid in certain soil types within 10 years of its being laid;

• being aware of the risks of personal injury and death from escapes of gas from ductile iron mains as a result of incidents concerning your distribution pipelines at Whitworth in 1986, Western Super Mare in 1987, Rochdale in 1987, Warrington in 1988 and subsequently at Ilkeston on 8th July 1995, Elland, Leeds on 30th June 1998and Runcorn in 1998;

• having, by 1989, decided to restrict the future use of ductile iron as a means of transporting and distributing gas and having determined there was a need to assess and address pro-actively the risks associated with ductile iron, and in particular medium pressure distribution main pipes and to thereafter devise and implement an appropriate management safety policy, whether by a points scheme for priority replacement or otherwise,

(i) you had, by 22nd December 1999, failed so to do;

(ii) during the said period of time between 24 August 1986 and 22nd December 1999, you continued to attempt to operate a practice of “condition replacement” of ductile iron pipes when that term was not clearly defined by you, was not uniformly understood by your employees, and was based on incomplete, inaccurate and inadequate records;

(iii) you did not have a consistent or adequate policy for leakage surveys of ductile iron mains in that General Mains Distribution Surveys [“GDMS”] were discontinued by you in 1995, you included medium pressure ductile iron mains in “trigger” surveys only for the two years from 1995 to 1997 and thereafter had no policy to survey the safety of said mains;

(iv) you had incomplete and inadequate records of ductile iron mains that had been abandoned or replaced;

(v) you had no system of collating, analysing and taking action on repeated reports of gas escapes from mains when your employees were unable to locate a leak;

(vi) you had no system or other means of assessing, evaluating or estimating the nature of soils in which ductile iron pipes were laid or the likely rate of corrosion of said pipes;

(vii) you did not adequately monitor the repair or replacement of ductile iron mains, did not compile any records in relation to the replacement of ductile iron pipes in 1995 or 1996, and decreased the replacement of said mains as they aged rather than increased it; and

(viii) you had no proper or adequate auditing system in respect of the maintenance or maintenance records in respect of said mains;

with the consequence that, in respect of the said main from Caledonian Road to Canderside Toll aforesaid and passing through Carlisle Road,

 YOU, the said TRANSCO PLC

(a) failed to carry out an encroachment survey in or about 1991 and did not then or thereafter classify said main as a hazard or a priority for replacement;

(b) failed to carry out any GDMS or “trigger” survey on said main at any time; 

(c) did not, when a service connection was taken in or about 1991 from said main to the said house at number 42 Carlisle Road aforesaid, divert, replace or seek to protect said main;

(d) did not at said point in time take any steps to determine the nature of the soil in which said main was laid, the extent of corrosion that had occurred or the likely rate of corrosion;

(e)  failed to fully and properly investigate and analyse your records which, albeit inaccurate, bore to show that said main had leaked on 27 separate occasions between 1988 and December 1999, two of which leaks were recorded as having occurred in a section of main located outside number 42 Carlisle Road, Larkhall and that escapes of gas from said main in Carlisle Road had been reported by members of the public on at least 13 separate occasions between October 1996 and December 1999;

(f) did not have a full and accurate record for said main nor a complete escape history;

(g) had ignored and not pursued an inquiry initiated in June 1998 to confirm the nature of the said main by trial hole inspection with a view to its complete replacement; and

(h) by 22nd December 1999 had failed to replace said main outside number 42 Carlisle Road aforesaid

and in December 1999, the said medium pressure 10 inch ductile iron main was used and operated by you to distribute gas to the said houses in Carlisle Road and elsewhere in Larkhall when it was extensively corroded, not in good repair or working order and leaking, and, on 22nd December 1999, quantities of gas which had escaped from said medium pressure main, migrated under the ground and entered the under floor void forming the foundations of the house at number 42 there, accumulated to from an explosive gas cloud, ignited and exploded, as a result of which said house at number 42 was completely destroyed, adjoining properties were damaged and the said Andrew Findlay, then aged 34 years, Janette Findlay, then aged 37 years, Stacey Findlay, then aged 13 years and Daryl Findlay, then aged 11 years, received injuries from which they died then and then.

CONTRARY TO SECTION 3 AND 33(1) OF THE HEALTH AND SAFETY AT WORK ACT 1974;

